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ORIGIN AL "MOTION FOR NEW TRIAL 

STATE OF GEORGIA 

vs. CONVICTION OF MURDER 
IN F.ULTON SUPERIOR ·COURT, 

LEO M. FRANK 

: MOTION FOR NEW TRIAL. 

And now com.es._ th-e- defendant in the above stated ·case a.p.d moves the 
court for a new trial upon the grounds following, fo-wit: I -·...._ 

1. The verdict is contrary to the evidence. 
2. The verdict is contrary-to the- law. · 

_·- -3. The ·verdict is against- the weight of the evidence. _, _ 
4. The court, over the objection of .the defendant, heard evidence of 

other transactions and tending- to establish other crimes and offenses, wholly 
separate and distinct from t~e charge in the Bill of Indictment, to the injury 
and prejudice of the defendant. 

Wherefore, for these '-and other good grounds to be urged upon the 
hearing; the defendant, Leo M. Frank, moves that said verdict be. set aside 
and a new trial granted. 

REUBEN-R . . ARNOLD, 
L. Z. ROSSER, 
HERBERT J. HAAS, 
Attor:r;ieys for Leo M. Frank, Movant:-

--£ead and considered. Let the foregoing lflotion· for new trial be filed and 
let a copy thereof be served upon the Solicitor General. It is ordered that 
the State show cause before me on · the fourth day of October 1913, at my 
Chambers, Thrower Building, Atlanta, Ga., . why the verdict should not be 
set aside and a new trial granted.. In the meantime, and ·until after this mo­
tion may fie heard, it is ordered that the movant have the right to ... prepare 
and have approved and filed a proper brief of the evidence in said case; and -
that should said motion be postponed, that such . right to prepare and have· 
approved· and file such brief of the evidence shall exist and remain i:ri · the 
movant until such time: as the motion may be finalJy heard. In the- meantime 
let the execution of the court's sentel.lce be suspended. It· is further ·ordered 

1 
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that until such time as t~i~!!lotion may be he~rd and decided, that the movant 
. __ · have full leave to amend this motion for new trial. -

~ This 26th dfl,y of August, 1913. L. S. ROAN; 

·--·GEORGIA, FULTON COUNTY: · 

Judge S. C. Stone Mountain Circuit, 
Presiding. 

Service acknowledged. -eopy received. All other and further service 
waived. 

This Aug. 27, 1913. . _ __-.F. A. HOOPER, 
HUGH M. DORSEY, 
E . . A. STEPHENS, 

Solicitor General, Fulton County, Georgia. 

We further agree to the order within giving time to prepare and file a 
legal brief of the evidence. Aug. 27, 1913. 

HUGH M. DORSEY, 
· · Solicitor general. 

.·. 

' AMENDED MOTION FOR NEW TRIAL. 
- --------- -

y ___:_ _ _ _ __ GEORGIA, FULTON COUNTY.° - } No. . 

· State of v?.eorgia, _ Fulton Superior Court, 

Leo M.- Frank. July Term, 1913. 

- . l 

Alld now comes the . defendant in the above stated cause, Leo M. Frank, .. 
. and amends his motion for new trial heretofore filed in this case, and says : 

That the verdict in the above stated .case should be set aside and a new 
-tr~al granted for the following reasons, to-wit : 

_ __ __ _ 1. Because the Court erfed in permitting the solicitor to prove by the 
witness, Lee, that the detective Black talked to him, the witness-;-Ionger and 
asked him--m-ore questions at the police station than did Mr. Frank the day 
when he talked to the witness Lee. at twelve (12) o'clock at night on April 
29th. 

At the request of .Black and Scott, the detectives, Frank was induced to 
have an inferview with Lee, the witness, for the purpose of eliciting informa­

-· tion from him. The . solicitor contended that Frank made no effort to find out 
anything from Lee,.and to that end, sought to show and was permitted to prove 
by Lee that Black talked longer- to him than did Frank- at ·the tim·e stated. 

The defendant, then and there at the trial, objected to such evidence 
upon the ground that it was irrelevant, immaterfal, - and was a mere con­
clusion_ of the witness. . The Court adm~tted the evidence, over such objections, 
and in doing so erred, because said -e:v..idence was unwaPral}ted, immaterial and 
a mere conclusiop. .of the . witness and jnjurious to the def~ndant~ 
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2. · Because the Court erred in permitting, 'Over objections the witness Lee 
~o testify that :rrank, on April 29th, when .alone ·with him at the ~tation house, 

-. -. -- talked to him a shorter time than did -Mr. Arnold, one o_t..Fran~ 's ~~to!ney&, 
when he interv_iewed the witness just before the trial. 

The dete~tives had induced Frank to talk to Lee alone on April 29th at ---- - - - ---- - -
the station house for the purpose of inducing Lee to talk. Mr. Arnold~ in-, 
the resence of Lee's attorney, and the jailer, had interviewed Lee just before 
the present trial. · 

The solicitor, over the objections of Frank's attorneys that the evidence 
offered was immat~rial, irrelevant, and the expression of an opinion, was 
permitted by introducing said evidence to 

0

draw a comparison of the time occu­
pied by Frank and Arnold to their res·pectiv~e-int-erviews, -and,-in doing so, the 
Court erred be(!ause the evidence offered ·was immaterial, irrelevant ·and the 

·: __ -·-·-- -·--expression of an opinion. . 

3. Because the Court permitted the solicitor over the objection of defend­
ant made at the time the evidence was offered that the same was irrelevant and 
immaterial, to show by the witness J. N. Starnes that the witness Lee, the 
mo~ning the_ bo_dy was found, whi!e in the office of the pencil factory and 

·when under arrest was composed. Said evidence was objected to as illegal, 
__ -L......!..-------.u .... n ..... w""'1f....-r'""'r'"'a""n'4t""e->1d-.and hui'tru~ to -the -defendant -and--movant now says tha-t its a d- - - - -

••• • 

mission was error for the same reasons. 
This evidence was hurtful, beca~se used by the solicitor in his address to 

· the jucy in contrasting the deportment of Frank, who was claimed to.-he 
nervous and excited. 

4. Because the Court erred iri permitting the witness Starnes, over ob­
jection of the defendant, made when .the evidence was offered, because it was 
a conclusion, to say that his conversation with Frank over the telephone the 
morning of the finding of the . body, was guarded-that he was guarded as to 
what he said. · 

This evidence was objected to as unwarranted and a conclusion, and mov­
- -a..nt....he.re assigns hs admission as error for the same reasons. 

Movant contends this was hurtful to the defendant, and there was a dis­
pute as to what Starnes said _to Frank in that conversation, and . the solicitor 
contended-that Frank's words and conduct in connection with that conv~:rsa- _ 
tion was evidence of-his · guilt. Starnes' . statement. th~t he was guarded in 
that conversation as to what-he said, tended to impress the jury that he was 
accurate in his memory as to th.e_words of the conversation. . ~ 

5. Because the Court admitted ·what purported to be a picture of the 
second or pffice floor, the street floor and basemeni- of the factory. On this 
.Picture was traced red d~tt~d lines extending from the back of the office floor, 
down the elevator to the basement, and down the basement near the back 
.fil the- building:- There were, also, Greek crosses -(}n the picture. It was con.,. 

---- _ _:3 
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ceded by the State that these dotted lines and crosses were- no part of nor 
represented any part of the building but were put in the picture for the pur­
pose of "illustrating the theory of the State, as_shuwing- whe~e the -body-was 
found and where it was carried. 

The admission of the picture in . evidence, with ·the lines and crosses 
thereon, was, when o.ff.ered, objected to because, as movant ·contends, it was 
argumentative, representing and illustrating the State's .view of the case by 
means of red lines and crosses, which was no part of, nor illustrated any 
part of the building. 

The admission of said diagram and drawing was error for the same reasons 
- __ ...:. ______ as set--0ut in . the above objections, the objecti-On being that the same wsa il­

legal and prejudicial, and movant assigns error in their admission for the 
s~me reason. 

6. Because the Court,-ove.r objection . made when the evide!J.~e was of­
fered, that the same wasa conclusion, permitted the witness Black to testify 
that in a conversation had with Frank months before the tragedy that he 
didn't remember anything that caused him to beiieve that Frank was nervous, 

- the hurtful -purpose- bein-g o-compa~e his then conduct with that . after the 
tragedy. _ _ 

This evidence here objected to was illegal, a __ conclusion, and prejudicial, 
and movant says its admission was error for said reaso~s. 

7. Because the Court, over objection made when the evidence was offered 
that the same was irrelevant, permitted the witness Black to testify that 
Frank had counsel, Messrs. Rosser and Haas abou-t--ei·ght or eight thirty 
o'clock Monday motning while Frank was in the station -house, brought there 
by detectives Black and Haslett. 

Movant contends the employment of counsel, under the circumstances 
was no evidence of guilt; but the Cour.t.'s conduct in submitting the fact to the 
jury was greatly hurtful to the defense. 

Said evide~ce was illegal; -irrelevant and prejudicial and its admissio~ 
over objection is here assigned as error ·for said reasons. 

~~ Because the Court refused to permit the witness Black to testify on 
cross-e~amination that when he found a bloody shirt in the bottom of a barrel 
in Newt Lee's house, that he carried the shirt to the station house, showed it 
to Lee, and, when Lee was asked by the witness _if the s_~irt was his, the 
solicitor objected that the witness should not be allowed to answer the ques-
tion: "Did he (Lee) -s__!!Y that_ the ~hi!t was his? " . 

The Court · would not permit the witness to give- Lee's answer that the 
shirt was his. 

This answer of Lee's was, as m~vant coI!_t_ends, par:t of the res gestae of 
the shirt tr~nsaction, and Lee's answer ought to have been heard. 

The Court erred, as· movant contends, in :ruling out the answer of Lee and 
not allow:ing it to com~ out as a part of the entire ~~ansactio~. 

-~ . , 
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9. Because the Court, over objection made by the defendant at the time 
the ·sai;ne was offered, that it was· immaterial and il'relevant, permitted the 
witness Darley to_-testjfy that ·on the morning the body was found Newt Lee 
was composed. . 

Dfendant objected to this evidence as illegal,· irrelevant and prejudicial 
to defendant · which objection was overruled and movant assigns its admis--
sion as error for said same reasons. 
""' This e'1'idence was not only irrelevant and immaterial, as movant con­
tend~, but hurtful, because this evidenc-e was heard upon _the theory of com:­
pariso:q betwe-en the conduct· of Lee· and Frank. 

10. Because the Court erred in failing, refusing, and declining, upon 
motion ·of the defendant made while the witness Conley was on the stand, to 
rule out, withdraw and exclude from the jury each and all of the following 
questions and answers of the witness Conley: 

Q. What did he mean? 
A. \Vell, what I taken it -to be, the reason he said he wasn't built like 

other men, I h·ad seen him in a position I hadn ~t seen any other man in that has 
-------,g~omt.......,.,.c~h""'ildren. 

·Q. -· -W-hat p·osition? ·· 
·A. - -:i ·have -Been--Mr;.:-Fr-a-nk- · n~-he · offiee-t-here about ·two or· three times 

before Thanksgiving and a lady was in the office, and she was sitting down in 
a chair and she-had--h-er-elothes up to here · (up· to her w~i~t) and Mr. Frank 
was down on his knees, and she had her hands on Mr. Frank, and I found them 
in that position. · 

Q. When you came into the office before Thanksgiving day, now, when . 
the lady was sitting in the cha1 ... ·r~?---------

A. Yes, sir; he saw me when he came out. of the offi~e, he saw me. 
Q. . What was !!laid when they saw you 7 
A. When Mr. Frank came out of the office Mr. Frank was hollering 

"Yes, that is right, that is right" and he said, "That is all right, it will be ' 
easy to fix it that way.·" · 

Q. Well, did. you ever see him on any other occasion? 
A. Yes, sir; I have seen him ori other times there. 
Q. _ What other occasions? · 
A._ I have se~n Mr. Frank fo the packing room there one time with a ---

young lady lying on the table. . 
Q. How far was the woman on the table? 
A. Well, she was on the edge o£9the table -when I ·saw her. 

---lflie m tion was made while the witness Conley was on th·e stand, and 
before any cross-examination had been had upon either of the ch:cumstances 
referred- to in said questions · and answers, but after cross-examination· ·upon 

- - - --..........,,-
0th er subjects had progressed a day and a half. The motion to rule -out, ·with-_ 

. , . 

I· 

draw and exclude was made becaus~, as stated to the Court when the motion 
was made, said questions and answers were immaterial, irrelevant, illegal, , 
prejudicial; and deal1ng with other "matters a.nd things and crimes irrelevant 

· and 'disconnecte.d with the issue in-the-case... then. on trial~---
,, 
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Movant. contends this evidence was highly prejudicial, and the failure of 
the Court, upon proper motion, to·-rule -it out was · a greatilljury to the defen­
dant. And the failure of the Court to rule out said prejudicial. and irrelevant 
and immaterial evidence is here assigned as ·error and a new trial should be 
granted "'because said evid~nce was illegal, irrelevant and highly prejudicial 

·and involved other transactions not legitimately under investigation, and the 
same amounted to accusii:ig the defendant of othe~ ~nd indepen<i_e_~t crimes. 

11. Because the witness Conley, at the instance of the solicitor, was per­
mitted to testify that he had seen Frank in a .position with women that he 

~~~~~~~~~-

had not seen any other man in that has children; that he had seen Frank in · 
the office of the Pencil Company about two or three times .before Thanksgiv_ing 
and a laay was in the office and she was sitting down in a chair and she had her 
clothes u_p about her privates, and Frank was down on his knees, and she 
had her hands on Frank; that Frank saw Conley when he came out of the 
office, that when Frank came out of _!he office -he was hollering "Yes; sir, that · 
is right, that is righ~" and he said "That is all right, it-will be easy to iix it 
that way;" that at another time he saw Frank in the packing room of the 
factory with a young lady lying on a table-she was on the edge of the table 
when he saw her: 

--~ - -wntle · co-nley· was on -tbe stand, -ami ·before he was crossed about seeing 
the circumstances . testified about, and after cross examination upon other -
subjects had been had f~r .a~and a half, counsel for the aefendant moved , 

. the Court that t~e next above stated testimony of the witness Conley be ruled 
0ut, withdrawn and excluded from the jury, stating at the time that such · 
motion ought to be granted, because the testimony w.as irrelevant, imma­
-ferial, illegal, prejudicial, and ·dealing with other matters and things, and 
crim~s, irrelevant and disconnected with the issues in this case. · 

The Court deClined to rule -0ut, withdraw, or exclude this testimony from 
the jury, but permitted the same to remain before the jury. . 
__ __ '!1J1e actio_n -Gf the Court. was erroneou8 and highly pr~ju.dic-iat --to-the- de­
fendant, and demands a new trial. 

Such action of the Court was error because said evidence was illegal, 
irrelevant and hurtful to the defendant and i~vol:ved other transactions not 
legitimately under investigation, .and the -sam.e--amouii"ted to accusing the 
defendant of ·other an<!:_ independent crimes. 

12. Because the witness Conley, when on the stand, testified that he 
watched for Frank, at the Pencil Factory, four times on~aturdays, not on the 
day of the murder, and once on Thanksgiving day, 1912, while Frank was with 
women in his office, detailing-certain signals by .,which the wit.ness Conley was 
to lock ·and op~n the door. 
· When-the first question was asked by the s·oJicitor·seeking to elicit whether 

- ----·- - -

witness had ever seen Franlf up there i~ hjs office doing anything with young~-­
ladies ~efor.e April 26, 1913, the def~~·dant objectea on the · gro.und that the 
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evidence sought was irrelev~nt and immaterial. The Court ruled that the evi_-__ _ 
dence. 'Yould be immaterial, but· further questions were asked by the solicitor 

-ana elicited the evidence here complaine.d of. 
· While Conley was still on the stand, and after cross examination a day and 

a half on other subjects, defendant's counsel moved to rule out, exclude and 
withdraw from the jury all the-testimony, both direct and on cross, detailing 
Frank's associations with women and Conley's watching at ot1rer times than· 
the Saturday of the murder, to-wit: April 26,_19!?. __ _Said motiQ1t.was made· 
upon the grounds stated and.argued at the time the motion was made, that such 
testimony was immaterial, irrelevant, illegal, prejudicial, and dealt with other 
matters and things and crimes irrelevant to, and disconnected with, the issues . 
on trial in this case. 

The Court declined the motion made at the time upon the grounds, ·as 
stated, and in doing so erred, because the evidence sought to have been ruled 
out for the reasons stated, and the same amounted · to accusing the defendant 
of other and independent crimes. · 

13. Because the· Court, upon motion made when the witness Conley was 
still on the stand, declined to rule out, exclude and -withdraw from · the jury 
each and all the below questions propounded to witness Conley, and his 

---answers-thereto . -- - - - - -·- · - · · · - ··· -- -- .. ...;c · - - &.- -

Q. Now, tell what kind of work you hmrdone for him the-0ther ..Batur­
days. 

A. I always stayed on the first floor, like I stayed on the 26th of April, 
and watched for Mr. Frank, while he and a yo-ung lady ·would be on the second 
floor chatting. 

Q. You say chatting. Do you know what they were doing? 
A. · No, sir, I don't know what they were doing. He only told me they 

wanted to_ chat. 
Q. Did you ever· see him up there doing anything with young ladies Y 
A. Well, I bave-
Q. Well, what ·would you d-0 before when young ladies come theret 
A. I would sit down on the first floor and watch the door for him. 
·Q. And watch the doors for him 1 . 
A. Yes, sir. _ _ _ _ 
Q. How many times did you watch the<Ioor previous to Saturd~y, the 

26th of .Apri~ 1913f . . 
· A. -Weli, I couldn't exactly tell you ; it has been several times I watched 

for him. 
- Q. Who was there when you were watching the -aoor? 

=--------- --A. Well, I don't ·know, sir, ·wno- would be there when I watched the 
door, but there would be another young man and another young lady there 
during the time I was at the door; a lady for him and one for Mr. Frank. 

·Q. Now, was Frank ever there alone? 
A. Mr. Frank was "there alone once, and that was Thanksgiving Day, 

that I watched for him. 
Q. Well, do you know or not the lady-did any ~oman com.e there that 

day? 
A. ·Than.ksgiving :Pay 1 
Q. Y.e~. -
A. · -Yes, ·sir. · 

i • •• 
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Q. · What kind of a looking woman1 
- - - --------rt-, - She '\_Vas a tall, heavy built lady. 

Q. What did you do on that occasion? 

.-=..-=::..·.-'--- -----

I 

A. I stayed down there and watched the door, just as he had told me to 
ao· this . last time. . 

Q. . Th.en what was done? 
A. Well, after the lady came and he stamped for me, I went and un­

locked the door as he said. He told me when he got through with the lady he 
woulq whistle, and when he whistled for me to go and unlock the door. 

Q. That was on Thanksgiving -day of what year? 
A. Of last year, 1912. . . . . 
Q. He says: ''What I want you to do, I want you to do, I want you to 

watch for me to-day as you have on other Saturdays.'' 
A. And I says: ''All right.'' . . . 

_ And he says: "Now, when theiady cornes, I will stamp as I did before." 
Q. What did he mean? 
A. I ha.ve seen lVlr. Frank in the office there about two or three times 

before Thanksgiving, and a lady was in the office, and she was sitting down in 
a chair, and she had ner clothes up to here (indicating), and Mr. Frank ·was 
down on his knees, and she had her hands on Mr. Frank, and I found them 
in that position. 

Q. Well did you ever see him on any other occasion? 
A. Ye_s, ~ have seen him another time there. 

_ . _ Q._ Wb-at- otner occasion.i 
A. I have seen Mr. Frank int-he packing~rQom one time with a young 

lady laying on the table. · 
Q. How far was the woman on the table? · 
A. Well, she was on the edge of the table when I saw her. . . 
Q. Do you know the name of the woman that was up tbere with Mr. 

Frank? 
A. 
Q. 
A.. 
Q. 

Thanksgiving day? 
Yes. 
No, sir. I don't know her name. 
Do you know the name of the other. woman? 

A. No, sir. I know the you.ng man's name that was with one of the ladies, 
but I don't know the other lady's name. I know where she lives at. 

Q. What is the name ol the man? 
- A. That man's name is Mr. Dalton. · _ 

Q. Now," what kind of looking woman was it that you saw there Thanks-
giving day i~ Mr. Frank's office? -

A. Well, she was a tall built lady, heavy weight, she was nice looking, 
she had on a blue looking dress with white dots in it; and she had. on a grayish 
looking coat with kind of tails to it. The coat was ·open like that (indicating), 
and she had on white slippers and stockings. 

Q. Did Mr. Frank see -you that time? 
-·A. Thanksgiving day? -

Q .. Yes. 
A. Yes, sir, he told me to come to the office-to come to the factory. 
Q. ~en you com·e up into the office before Thanksgiving day now, w_hen 

the · 1ady was--sitting-inthe chair? . 
A. Yes, sir. He saw me when he come out of .the office, he saw me. 
Q. What was said when th~ saw you 1 · . _. . 
A. -When Mr. Frankcome out of the office he was hollering: "Yes, that 

is right, that is right,'' and he said: ''That is .all right, it will be easy to fix it 
that way." - · · ·- · 
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CROSS EXAMINATION. 

Q. Now, you said you ·watched for Mr. Frank? 
A. ·Yes, sir. 
Q. When ·was .. the first tiµie you ever watched for Mr. _Frank? 
A. The first time I · ever watched for Mr. Frank · alone and kn owed he 

was in the office:::-_ _ · 
Q. When was the first time__you ever watched for Mr. · Frank alone or 

with somebody else? Don't make any difference. 
A. 1-imuldn't exactly give you t1ie­
Q. Tell us the best you can? 
A. Some time during last summer, when I _was watching for him. 
Q. That was the first time, :µow? • · · 
A. Yes, sir. . . 

--Q. Whereabouts in the summer; what part of the summer did you do 
that watching that time? 

A. Somewhere about in July . 
. Q. That's the first time; ·there was someoody with niin -that time? 

A. Yes, sir. Somebody was with him all the time, off and on. 
Q. Let's take the first time, now; what-did Mr. Frank say to you that 

--- time; what did ·he-say-what did he say to get you to watch for-mm? 
A. I would be there sweeping, and Mr Frank come out and call me in the 

office. · 
-- -- -- Q. - What? . · · 

A. I would be there sweeping and ~. F_ra~k_ c·ome out ancl call me in the ---- ffi - -----. --· - - - - . 
o ce. 

Q. When-was the first time he ever- dicitliat r ­
A. That was on Saturday he_done that. 
Q. He n·ever had called you in there before when you were sweeping, 

except on . Saturd~y? · 
A. He called me in there but never talked to me about that matter~ 
Q-.-Ditl h-e- talk to you about anything? 
A. Yes, sir. ,. .. 
Q. About what? . 
A. Sometime . about .the .-work, something like· that. 
Q. ,. You mean dur.ing the week? 
A. No, sir ·; he talked to me them Saturdays about 'it. 
Q. When was the first time he called you in there to talk about the work 

or anyt~ing else? . "'-' 
A. How do-you-mean-? .. 
Q. On Saturday, when was-the-first-time- he called you in there to talk 

to you about the work or anything else on a Saturday? · 
A. I don't know about that. 
Q. Tell us about that 1 
A. That was right after I sta-Pte<l_ work there when he called me and 

talked to me about the work. -
Q. And that-was on-Saturday? 
A. Yes, sir; that was on a Saturday. 
Q. · About what time, now? 
A. I don't know, somewheres about _ three o'clock, though. 
Q. Soµietime about three o'clock? 

·\._A. Yes, sir. 
'Q:' What was your Saturday hours, Jim? 
A. I always generally have_ to work from· the tim·e I get back there until 

half pa~t four that ~vening. · · · · · 
9 
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Q. What time would you usually get ·back there? 
A. I would leave away from there about half past twelve, ring out the 

clock, and come back about half past one or two o'clock. 
-- ·Q. -Would you ring- in again? 

A. Yes, sir ; sometimes I would and sometimes I wouldn't. 
Q. The. first time you say you ever watched, you say you watched for 

Frank and somebody else last July? · 
A. Y~s, sir. 
Q. You don't know who the m1:J.n was 1 
A. Yes, sir, I know who the man was. 
Q. Who was he? 
A. A man named Mr. Dalton. 
Q. Where is he? 
A. I don't know where he is now. 
Q. How do you spell that? 
A. -~ don't know how you spell it. 
Q. What did he do? 
A. A young lady that worked at the factory-I don't know what her 

name was-she would go off and get him and bring him in there. 
Q. You don't know where he lived? 
A. No, sir; I don't know where he lived, but I know where she lived. 
Q. How come .him to tell you who she was? 

-.. 

• 

A. She was_ the-one-told m~e~h~i~s~n~a~m~e~.'-------__:----------;-------
Q. Where is the young lady? _ _ _ _ __ 

-- -- -- -A. I don't know, sir, if she's anywhere in the room and if she'll stand 
up I can tell you_ if it is her. -
· Q. (five us her name? 

A. I don't know, sir, what her name is; the detectives know her name; 
I don't. 

Q. Did the detec-t-ives tell you who she was? 
A. No, sir; they didn't tell me who she was, I described to them where 

--- - ·--·--- --·· - -11he-li-ves- at. 

. ·: 

Q. Where does she. live? 
A. She lives on West Hunter Street. 
Q. Where? · . 
A. Between Hunter and Haynes Street1 around about Magnolia Street, 

;down there. · ,.-
Q. How come you to krlow she lived there? 
A. Because I passed her house every morning. 
Q. And the man was named Dalton? 
A. Yes, sir . 

. ------ Q. Who was with Mr. Frank- .. 
A. The lady_ that was with Mr. Frank was Miss Daisy Hopkins. · 
·Q. Where did she live? 
~. I don't know, sir, where· -Miss-Baisy Hopkins lived. 
~. Where did she work? 
A. She worked up on the fourth-Hoor: 
Q. Do ou know where she is now? 
A. No, sir. 
Q. Now, what time of day was that? . 
A. It would always be. so.mewhere about three or three-thirty. 
Q. Where did Mr. Frank tell you to watch, that time? 
A. I would be up there sweeping, and Mr. Frank-
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Q. That· time-that particular time, I mean Y 
A. W-ell, I would be sweeping. ·· 
Q. I'm talking about that time-that particular time? 
A. When he told me to watch? 

-- -- - - - -.-Y-es, what did he say to . you when he told . you? 
A. I'm going to explain to you now-
_Q~ _That_ particular time, now? 

A. Yes, sir . 
. Q. 'Give it to me, now? 
A. I would be there sweeping-
Q. Oh, don't give me what you would be doing. want to know about 

that part~cular time f 
A. I was at the factory. 
Q. Where? . 
A. Sweeping on the second floor. 
Q. N)ow, what time was that? 
A. Somewhere about three o 'cl or three thirty. 
Q. Somewhere about three o . three-thirty? 
A. Yes, sir. 
Q. Then what happene 

I 

: j . ,:. I ·.:J 

A. Well, .. there woul e one lady in the office. ----
Q. I am talking a ut that particular time, Jim-the "ft'rst time he ever 

talked to you there, u were in the pencil factory? 
A . . ~' sir. -

-~~~~~~-'--f~-wi~-v-i~~llr--;rlQllo,:r"UM19~---'--~~~~--~--- ·--

• 
. 

es, sir. 
Then Mr. Frank called you and then you went to Mr. Frank's office? 

. Yes, sir . 
. Q. Was there a woman in th~re with hinr T 
A. Yes, sir, a lady was in there w.ith biin. 
Q. Called you in :the i)r~·ence of the lady T 
.A. Y as, -sir. 
Q. . Talked to you in the presence of the iady T 
A. Yes, sir. He talked to me in th.e lady's presence. 
Q. And that was Miss· ·Daisy Hopkins 
A. Yes.· sir. 
Q. -.And that was ·about 'three o ,clock.? · 
A. Or -half past three. · · 
Q. In July last? -
A. Yes, sir. 
Q. What did Mr. Frank say to you in that lady's presence? That's the 

·time (first) time he ever talked to you about that matter, what di~ he ·say 
to ·you? _ 

A. Yes, sir; he says: "Did you see that lady go out ther~­
Q. ·Why, I thought you said the lady was present f 
A. Yes, sir. That lady was present. He would say: "Did you see-that 

1lady go out there?'' I · say: ''Yes, , sir,'' and- he says : '' Y ~u go do.wn there 
and see nobody don't come up here, and you '11 have a chance to make yourself 
some money." 

Q. And the lady was present? 
A. Yes, sir. 

- Q. Where was the other lady f 
A.. The ·other lady gone on · out and to· get .that young man. 

11 
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Q. She went with the man? 
A. No, si~, she went out by herself to get the ·man -anacome bac:K with 

the man. 
Q. . How long was she gone Y 

-··- A. I don't know, sir, how long· she was gone. 
Q. And that was about half past threei- . 
A. Yes, sir. 
Q. The beginning of that transaction was about half past three 1 
A. Yes, sir. 
Q. How long was- sne gone Y 

. A. I don't know, sir, how long ehe was gone. 
Q. You don't know . how long she was gone Y 
A. No, sir,- I don't know how long she was gone. 
Q. Was she back after awhile?_ 
A. Yes, sir. 
Q. She came back after awhile and brought a man with her, and that 

man was Dalton Y · 
A. Yes, sir. · 
Q. Arid Dalton's name you -don't know Y 

- - - A. Yes, sir; his name _ was Mr. Dalton. 
Q. I know, bu~ you don't know where' he lives-nothing of that kind Y 
A. No, ~ir. _ 
Q. When this youn·g lady went otf and came back and brought Dalton 

- ------ -·--baek;-whe-re-did-you-see-her-again-'1------- - - ----· ------
A. I saw her and Mr. Dalton when they come in at the door. 
Q. You were watching then Y 
A. Yes, sir. · · - - · · -------- -
Q. Then where did they go Y 
A. Upstairs to Mr. Frank's office. 
Q. Did you see them go to Mr. Frank's offiC'e Y 
A. I heard them walking in Mr. Frank's office. 
Q. Then how long rud they stay in Mr. Frank's office Y 
A. They didn't stay in there long, ten or fifteen minutes, I reckon. 
Q. · Then where did they go Y 
A. They came back down, and she says: "All-right,_ James." 
Q. Then his name was James Dalton 1 
·A,. No, sir-;-that was-taiking to me samall-right to me. 
Q. You saw them go in the factory and heard them_g9 to Mr. Frank~ 

office, and how long did they stay there? 
A. About fifteen minutes, I reckon. 

· Q. Then all of them came down together Y 
A. No, sir. They didn~-aU _come down together-just this lady and 

Mr. Dalton. 
· Q. Then how long before Mr. Frank came ·down Y 
A. Re was the last one that came d9wn. . 

· . Q. How long Y 
A. About an hour after that. 
Q. You never heard any of them come-out-of Mr. Frank's office after 

they went in Y 
· A. Yes, _sir; this lady and this man come back down. 
. Q. They came back. and went down Y . . · 

· A. No, sir; they-aidn 't go out. She came down and say: "All right, 
-~---,......---,James," and I would f!5!: "All right; and a place on the first floor .that leads 

· . .into another department,- and -af.ter-you get into this-other-department, -there's 
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a trap door and stairway that 'leads down in the basement, and they pull out 
~hat trap door and go down in, the-basement. 

Q~ Ana thaLiime, she __ came-dow..n -and-Says: "Aii right, James?" 
A. Yes, sir. 
Q. . She knew you 1 -
A. -Yes~ sir. 
Q. Because she workea 1n the . office 1 . . 
A. No, sir; she didn't work in the office; she worked on. the fourth floor. 
Q. Then you went through that door==-a.- d·o-or-right b_ehind the elevator Y 
A. . No, sir; there isn't a door back of the elevator; there.'s a big, wooden 

door, -just a step there. 
Q. I know; but it goes back in the back there Y 
A. Yes, sir. 
Q. Then you opened that door Y 

--- - A. Yes, sir. _ 
Q. Then came back and opened that trap door Y 
A. I came and pulled up the trap door. 
Q. And then they went down there Y 
A. Yes, sir. · 
Q. She said ''All right, Jam es Y '' -

. A.. . Yes, .sir. . 
Q. Then you went . and opened that door? 
A. .Yes, sir. _______ _ 

_ _ _ _ _ ____ Q. She didn't tell you to_ o en it Y 
~~-

A. Yes, sir; she said, "All right, James' -somet 1ng liire tlia . ...._ 
--Q. She said ''All right,'' and then you opened the door Y 

A. Yes, sir. · · 
--- ----- - Q. What nrade you open the doorY 

• - A. Because she said she was ready. I knowed where she was going; 
Mr. Frank told me to watch. 

Q. Mr. Frank told you to watch Y 
A. Yes, sir. . 
Q. But he didn't tell you where they were going Y 
A. Yes, sir, he told me where they were going. 
Q. How came him to tell you that Y 

. A. !J don't know, sir. . 
Q. When did he tell you that Y 

- A. That day. 
Q. That they were going to the basement Y . 
A. Yes, sir. 
Q. That he was going to stay in his office? 

- A. He didn't say-where he was going to stay. 
Q. Well, he stayed there 1 . 
A. As long as I stayed there I didn't see him go ·out. 

_ , Q. She sai.d all right, and went through that door'l--
A. -Yes,-sir.- - - - -------======;::::=::::===:::::::::::=:::::==-~==-~-

Q. Opened it and they went down Y 
~--------A. Yes, sir. 

Q. You shut -that trap door? 
-A-. ·-yes, sir. - ---
Q._ And that was in JulyY 
A. Yes, sir. 
Q . . And the first time that ever happened? 

-A.- Y es, sir. : 

... 
. .. 

- . . -.-.-.· -
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Q. First time anybody ever asked you or talked to you about it f 
A. Yes, sir: 
Q. Now, they went down the basement f 
A. Yes, - sir. · 
Q. Ho~ long did .they stay there 1 

_ ____..A~· - _ _I_ don't know, sir, how long -the-y stayed there. 
Q. What became of them 1 
A. Well, they came back up. 
Q. About what time 1 
A. I couldn't give no time, because I d-on 't know what time it was when 

--- - - they- went down there. 
Q. Well, about what time? 
A. I don't know, sir; I couldn't give you what time they came back up. 
Q.. It was after 3 :30 when this whole thing started 1 
A. Yes, sir, it was-after 3 :30 when this whole tb_ing started. · 
Q. He told you to go down; they came ·up after a while 1 
A. Yes, sir, they came up after a while. 
Q. Came up the same way they went down 1 
A. Yes, sir. 
Q. Up through the same door 1 
A. Yes, sir; _ _ _ 
Q. You Jrept that door locked all the time? 
A. No, sir, I didn't keep it locked; I just kept it shut and stayed there 

by it. 
·Q. 

- - _-: A. 
Q. 

Stayed there tlie whole . time? 
Yes, sir. 
And -never left? 

A. N.o, sir. 
Q. · Welll. what did they do after they came up through the door? 
A. After they came up through the door me and Mr. Dalton stood and 

· talked at the steps.. Mr. Dalton gave me a quarter and he went out laughing, 
and she went up the -steps. · · 

Q. Where did she go? 
A. She went and stood at the top of the steps a little while first, before 

she ever went to the office. · 
Q ... Did she go to the office? 
A. Y ~~, sir, she went to ··the office. . 
Q. How do· you know she did ;-you couldn't see her go there, could you 1 
A. No, sir, I couldn't see her go in the office, but I could hear her go 

there. I heard her walking in there. 
Q. How long did _they stay before they came down? 
A, Didn't stay very long before they came down. 
Q. What next happened? · 

_ A. They came down and left, and then Mr. Frank come down after 
they left' away. 

Q. What time did Mr. Frank leave? 
A. I don't know, sir, what time Mr. Frank left­
Q. --nive us the best you can 1 
A. Frank left some time about half past four, I believe. 
Q. Then they stayed there an hour?· 
A. I don't know sir; I guess so. 
Q. Then Mr. ·Frank left, and you locked the door and you left? 
A. No·, sir, I left before h~did. He ca.m.e down and gave me a quarter 

out of his pocket. · He says: ''Is that all right?'' and I says, ''That's ·all right,'' 
and then left. 
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Q. Then he came out behind you and left 1 
A. Yes, sir. 
Q. ·Now, that's the first time1-
A. Yes, sir. · 

· Q. Now; when was the next Saturday? 
A. '.Phe next Saturday was mighty near the same thing. 
Q. Well, what was- tne next Saturday; I didn't ask you whether-it-was 

tlw-same thing or not? 
A. That was about two weeks after that. 
Q. Was that in August or in July f 
A. Well, it was about the last of July or the first of August. 
Q. Well, do you remember the date? 
A. No, sir, I don't remember the date at all. 
Q. Where did you get your money that time; did you draw it 1 
A. Yes, sir, I drawed my money that time. 
Q. Go up ·and draw it yourselfY 
A. I disremember whether I drawed it myself or not. 
Q. Can't remember anything about that 1 
A. No, sir. 
Q. The first time it happened, did you draw it yourself1 _ 
·)(.__ I can't remember whether I did -or not. - - -
Q. You can't remember that? 
A. No, ·sir. 

_ _Q_. Tell tlS the ne.Il.. Sa.tur_daY:~-L!UIL-LillllK--.U--WJi-8--aboat-t-wG--Weeks----------1 
------ a-,.fter that? 

• 
- A. Yes, sir. 

Q. Now, when did Mr. Frank first mention· it. to you that Saturday? 
. - When did he first mention it, . that Saturday, to you? 

A. Mr. Frank mentioned it to me the same Saturday I was there. 
Q. About three o'clock 1 
A. I don't know, sir, what time it was. 
Q. About half _past two, was it 1 
A. About half past two, I guess, that Saturday. 
Q. About halrpast two", you think, that Saturday 1 
A. Yes, sir. 
Q; Wher~re you th~;Hn-+-~ -
A. At the factory ... 
Q. Where? · 

. .,..., .•. 

-------Al:-J: was through sweeping, up on the fourth floor. 

- -- -

Q. Mr. Frank came and got you f 
A. No, ::;ir, he told me ·that ~orning before ever they paid off._ 
Q. What time was· that he told you?_ _ . · . 
A. I don,.t know, sir, it was near tw~lve o'clock when he did tell me. 
Q. Where did he tell you that 1 · · 
A. In the box room . . 
Q.. Anybody else present? .. 

· A. No, sir, not as I knows of. 
Q. What wer'e you doing. in there? '{. 
A. What-was I doing in there, I was looking after the boxes. 
Q. What did he tell you then? -__ 
A. He told me: "Now you know what you done for me last Saturday-'~ 
Q. He told you: "You know what you done for me last Satwdayf" 
A. The other Saturday. I says: "Yes, sir, I remember." He says: "I 

want to put you wise to this Saturday.~' · I says: "All right. sir, what time?" 
· He says: "Oh, about half pasit' (?) I says: "All right, sir." 

15 
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Q. You remember that distinctly? 
A. Yes, sir. . 
Q. ·· -What time did· he go to dinner that day-? 
A . . I don't know, sir, what time he went to dinner that day; I wasn't 

there when he went to dinner. 
Q. What time did he get back that day? 
A. That waifs otnewhere about quarter pa-st two. I saw him going up 

the steps with his clothes and his hat on. I don't know where he had -been. 
Q. · .. What was the next that happened? · 
A . . He went in his office nexttbat happened. 
Q . . Then what was the next that happened? 
A. Mr. Holloway, he came on out. 
Q. Mr. Holloway was there? 

>-----~-------A. Yes, sir. 

. -.. 

Q. That wa~ half past two o'clock1- - -
A. No, sir, it wasn't haU past two. 
Q. I thought you said he always left about half past two 1 
A. No, sir, I didn't say he always done it. 
Q. Now, when was that; give tts the best estimate about itJ-
A. It's pretty hard to give the best estimate about the time, because I 

wasn't looking at the clock at all. 
Q. What was the next? 

-· -- - _A:--A.fter Mr. Hotloway efta way M1ss 
_ __ ___ ___ Q. What happened next? 

A. She came into his office. 
Q. You heard her come -into nis office? -­
A. I saw her that time. 
Q. Did she see you? 
A. --·Yes, sir. - -
Q. Then what happened? 

ms come-·on in ere. 

A. Werr, Mr. Frank come out and popped his finger and bowed his head 
like that and went back in the office. -

.Q. Where were you at? · 
A. I WllS standing there by the clock. 
Q. He popped his hand 1 
A. · No, sir, he popped-his finger. . 
Q. . He popped his finger and bowed to you 1 
A. Yes, sir. 

en you went down? 
A. Yes, sir, then I went down. 
Q. And stood by the door? 
A. Yes, sir. 
Q. Didn't lock it? 
A. No, sir, I didn't lock it; I shut- it. 

__ Q. Then what next happened? 
A. I don't know, sir, what next happened. 

Did ou hear Mr. Frank come out of his office at all? 
--~--A-3l..:..... ---'-N- o-'-,- s.,_ir, I.didn't hear-Mr. Frank come out of his office at all . . 

Q. You could have heard him if he went out? 
A. No, sir, I couldn't have heard him · if he went out. 
Q. Well, h~ comes it you could hear _him go in there and.not hea~ him 

-come out? - . · 
A. Because._l_was up there on the floor· when she went in there, in the 

ofti~. · 
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-
Q. When you went down, she was in Mr. Frank's office? 
A.__No, sir, I was standing-at t-he-el-ock--and-saw-trergcrinto-Mr.-Frank 's 

office. 
Q. Then you went down and watched 1 · · 

- - A. Yes,--sir; T went- down and . watched. 
Q. Did you hear her come out of his office? 
A. No, sir. 
Q. Didn't you say a while ago that, while you were at the door, you 

heard these other people coming out of his office? 
A. No, sir, I said this-this was what I said: after I got to the top of 

the steps I could hear them going into his office . 
. Q. I know but you said this lady went and got a fellow; you stood by 

·the dooi: and heard them going into . his office. 
A. No, sir, I said her and this man's footsteps I heard them go intQ_ Mr. 

Frank's . office. I said I stood down at the Jdoor and watched. 
Q. You were watching when they came in, didn't you say? 
A. Yes, sir, I said I was watching when they came,in. 
Q. You could see them when they came in there? 
A. Yes, sir, I could see them when they ca-me in there, and I said I 

went up ananeard the footsteps going .in Mr. Frank's office. 
Q. Didn't ·you sit there ·-and watch all the time? · 
A. I didn't filL there at the door until he notified me to do that. 

_ Q. I'm_ talking about the. time she went and got that _man and came 

A. I was st.anding by the door, ye§, sir. 
·· · -·--- · - Q. --sto'od there from that on? 

A. No, sir, I didn't stand there from - that on. 
Q. What-did-- yeu- do 1 

·· -· 
.. 

A. I stood there about the trash barrel then. 
Q. On the first floor? 
A. Right there by the side. 
Q. And then you heard th, em going back f -
A. I heard them go to Mr. Frank's offi-r.e, yes, sir. 
Q. When you were standing at the door, you couldn't see them going 

into Mr. Frank's office? -
A~ . No, sir, I couldn't see them go into Mr. Frank's office. 
Q. Wasn't you at Mr. Frank's office at that time? . 
A~F at the-door, no sir, when you are at the door you ain't there at 

Mr. Frank's office. ·· 
Q. Wheu do you hit his office? 
A. When you hit that trash barrel. 
Q. Now, did anybody else come that day? 
A. This second time-? -- . 
Q. Yes. 

· A. No, sir, nobody else didn't come. 
Q. How long · did Mr. Frank -stay there that time? -----
A. I don't know;· sir, how long he -stayed there· that time. 
Q. About how long 1 
A. Stayed there that time about a half an hour, I reckon-something 

like that. 
Q. Then the girl went out 7 
A. Yes, sir; then the girl went out. 
Q. Mr. Frank came and went- out? 
A. No, sir, he called me up there then, asked me was ·I there; "! tQild 

him yes sir, I was · about through now. 
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Q. Did he know whether you were through or not 7 
A. I don't know, sir, whether he did or not. 
Q. He gave you some money? 
A. ~He· gave me half a dollar. 
Q. · And the other time they didn't give you but a quarter. 
Q. Then you left? 
A. Yes, -sir. 
Q. Give the next time f 
A. Pretty hard for me to remember. 
Q. It was Thanksgiving Day, the next time, wasn't it? 
A. No, sir, it wasn't Thanksgiving Day, the next time; I . had watched 

for him .and Mr. Dalton, too, before that Thanksgiving Day. 
Q. Give us the best you can, of the next time? 
A. That was somewhere along in the winter time; I don-'t know, sir, the 

exact time. - . 
cy. W P.11, Thanksgiving time is winter time, ain't it, Jim 7 
A. Yes, sir, but this is before Thanksgiving. 
Q. How many times before Thanksgiving 1 
A. I watched for him three times before Thanksgiving day. 
Q. Well, you've given me two of these-+imes? 
A. Yes, sir. · 
Q. When was the next one-about when? 
A. I don't know, sir; I couldn't exactly tell. Somewhere about the 

______ ___ __...u.u.~.ILJ.L.L......a...JJL&-J.J~--'---o-.u==,.,_...u...-l-LU~~Paxt-of-August~---------------
Q. _ You said it was winter, didn't you? ~ 

- - --- --·- A. ·Well, that's somewhere ·near the wi_nter, ain't it? - "'·-··- -
Q. Mighty ·cold about the middle of August, ain't it?' 
A: ·I said it ·was somewhere- / 
Q. Beginnin·g to be mighty cold about the middle of August, ain't it? 
A. No, sir, not so cold. 
Q. Pretty cold, though, ain't it? 
A. No, sir, not so cold. 
Q. But it's obliged to be cold, though, ain't it? 
A. No, sir, not so cold. 
Q. Pretty cool though? 
.A. No, sir, not so cold. Some days is cool. 
Q. What made you say it was near wint~r, though, Jim 1 
A. It's near winter. 
Q .• All right, how did that happen. Just give it to me like it happened. 

What time did that happen 1 
· A. I don't know, sir, what time it was that it happened. 

·Q. About what time? -
A. Sometime ~fter Mr. Frank come back from dinner; I don't know 

what time it was. 
Q. About what time f 
A. I don't know, sir. · _ . 

--·-----------Q-. ··-Whaf -dia lie tell you-he wanted you to watch that time? 
__A. He told me that time on the fourth floor. ' · · 

Q.- What time was that,- -------- -- - - - --
A . . This was somewhere-I don't know, sir, what time; I couldn't ex­

·actly tell. 
Q. It was morning or evening? 
A. It was hi· the evening .. 

i:----- ------ _......Q, About-what time? 
.A .. I don't .... know,___si~, L c.ouldn't . tell ·you exactly. 
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Q. Where was you-wherf he told you Y 
A. Right at the elevator. 
Q. Was it before twelve o'clock? 
A. I don't know, sir, whether it was twelve o'clock or not. 
Q. After twelve ? · 
A. I don:·'t know whether it was after twelve or not. 
Q. You don't know anything about that; ;y.Ol! can't remember that 1 
A. · No, sir. 
Q. Anybody standing around there then 1 
A. There was Gordon Bailey standing there. 
Q. That's Snowball? 
A. Yes, sir. 
Q. Anybody else · there 1 
A. Not to my knowing, it wasn't. 
Q. Wasn't the office force there at that time 1 
A. They were not standing at the elevator; they were back at work. 
Q. It must have been before twelve o'clock then, if they. were back at 

work? 
A . . I guess so; I don't know whether it was twelve or not. 
Q. What did he tell you then f 

· A. He told ~e: "I want to plit you wise again for to-day." 
Q. "I wa~t to put you wise again for to-day?" 

' _ __________ Q. That _i~ tl).e same words he_ used every time? 

• 
__ A. He didn't use that every time, but he used that more often than . 

_ anything else. 
Q. What else did he say. He hadn't seen you but three times; hadn't 

watc.hed for him. but three times-two times before that 1 
A. Yes, sir. 
Q~ ~You say that's the word he usually used? 
A. I don't know about the usual, but he used that the other two times. 
Q. Up to that time he used the same words every time, that: "I want 

to put you wise.'' Is that correct? 
A. Yes, sir, but ~e said~ometimes in a funny way-
Q. Well, sometimes. But you said you hadn't watched but three times; 

- and every time he said then: ''I want to put you wise.'' He done that, 
'didn't he, Jim f 

A. And he would say that and say it in another way, too. 
Q. But the . thr-ee times, he said: ''I want to put you wise? '' 
A. Yes sir, the ' three times he said: "I want to put you 'Yise." 
Q. And that was the three times-say it the three times up to that time 1 
A. Well, yes sir, to my remembrance it was. · 
Q. You don't know that then 1 
A. No, sir, I don't know that. 

- - - --L-Q•. Well, you-said--tha-t--t-hough 1 
-----------'------====----------·- --

-X:-Yes, sir. I said it. 
Q. Did he say anything else ~'I want to put you wise" at 

. tha.t time and place ? 
A. Yes, sir, "I want to-pui-y<ltt\ vise- lilre- f - been- doing the other Satur-

days down there.'' I said: ''All right, sir.'' · 
· Q. All right, now, what time did that happen 1 

A. Well, just happen in the evening. 
Q. About what time? . · 

,· A. I don't know, sir, what time it happen . 

' ·~ ... ~ .. · ... . .., __ . ·_ 

.. ·-· -- ----=:=..===----~--------+-A--------------------
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Q. Give us the· best estimate you have got? 
A. . Well, some time half past, I reckon. 
Q . . Sometime half past; half past what-half past two or half past three Y 
A. It was half past two, I reckon. 
Q. He- came back you say. What made him come; did he come back and 

hunt you? 
-- A. ·No sir, he didn't hunt me. 

Q. Where were you Y 
A. I was standing by the office when he got- ther-e. - . - - ·-
Q. Then he came in there with you? 
A. Yes, sir. 
Q. What did he say to you Y -

A. He told me, he says : ''She be here in a minute.'' 
Q. Then where did you go Y · 

A. I stayed there at the office. 
Q. Did you see her come in there? 
A. Yes, sir; I seed her come in there. 
Q. Wh9 was she? __ 
A. She .was a lady what worked on the fourth floor, but I don't know 

her name. 
Q. The same woman? 

---------~A. No sir~~ noLthe sama.woman.. _:__ _ _ ____ ----,-_, 
Q. Miss :Paisy had been there twice, and this was a new woman? 

J 

A. Yes, sjr. 
Q. Does she work there now? 
A. 'I don't know, sir, whether ·she is or not. I'm not working there, and 

I don't know who all's working there now. 
Q. What kind of looking lady was she? 
A. Nice looking lady, kinder slim. 
Q. What kind of eyes did she have? 
A. I don't know, sir, I never paid no attetion to her eyes .. 
Q. What kind of hair' 
A. I don't know, sir, exactly-had hair like Mr. Hooper there got. 
Q. ~ow do you know l\ifr. Hooper so well; you seem to know him pretty 

well, don't you, Jim Y • 
A. No sir, I don't know, sir; I have seen Mr. Hooper before. 
Q. He had a good deal to do with you dowri there? 
A. No sir; I seen him onc.e when he come down to the cell to see me. 
Q. Was she -gre~ haired,- like Hooper-you say she had hair like 

Hooper's? 
A. Yes, sir, she had hair like Mr. Hooper's. · '. ~- . - · 
Q. Ain't that a grey-headed fellow, sorter measley and broken down 

with age? · 
A. Don't look like he's grey to me. 
Q. You have been right close-to-him, too, haven't you Y 
A; I've been right close to him, but not to pax_ no. attention to his hair. 

- Q. Well, she had hair like Hooper Y 
A. Yes, ·sir. 
Q. If he's grey-:haired, · she had too? 
A. W__ell,. she had hair like Mr. Hooper.'s. 
Q. Was she blonde or brunette ? . 
A ... I don.'t.-know, sir, what you mean by that? 
Q. You don't know what a blonde is Y 
A. No, sir. 



Q. You don't know what a brunette is? 
-~---------*.-No, sir. 

- Q. Did she have light hair.f - ---
A. She had hair · ti e Mr. Hooper's. 
Q. What sort of clothes did she have on? 
A. She had on a green suit of clothes. 
Q. Green all over 1 --- - --------- - -
A. As far as I could see. -- - · · ·~ -.. 
Q. What kind of shoes and stockipgs did she have on? 
A. I didn't pay no attention-to her shoes and stockings. 
Q. But ·Miss Daisy Hopkins, what sort of clothes did she have on the 

first time she came down there? 
A. The first , time that she came there she had on a black skirt and a white 

waist. ·' 
Q. W·hat kind of shoes and stockings? 
A. I didn't pay no attention to what kind· of shoes and stockings she 

had on. _ 
Q. Didn't you tell Mr. Dorsey what kind of shoesand stockings she 

had on? 
A. No, sir, ~ told him the lady that was_tbere Thanksgiving Day-had 

on white shoes and stockings. 
Q. Now the .next day what did she have on? 
A. The next day she had on the same thing, black skirt and white waist. 

- ·-- -.Q. -She had on· exactly-the- same-tfti.n-g4--- - -------/ 

' -· 
A. Yes, sir. · . 
Q. And this other-there was a girl dressed in green .au over? 
A. Yes, sir, there was a girl dressed in green all over, this last one. 
Q. And you don't know who she is Y 

•• . A. No, sir; she worked up there on the fourth floor, but I don't know 
· her name. · 

.• --. --- -• • 

Q. ·you don't know whether she works there now or not? 
A. No, sir, I don't know whether she works there now or not. I haven't · 

been there- · ,· 
Q. She worked there when' you left T 
A. She had been there that morning; I don't know whether she was there 

that evening. 
Q. And you- saw her there.? 
A. Yes, sir. 
Q. Did,.she have on a green dress _tP.at -~ornin ? __ _ 
A. No sir, she didn't have on a green dress that mornill_g_.._. __ _ 
Q. What kind? 
A. A dirty black dress with paints on it. 
Q. Well, they all have that, don't they 7 
A. · Yes, sir, when they are at work. 

· Q. You -didn't see her when she had her .working dress off? 
A. No, sir, I didn't see her that .day when she had her working dress off. 
'Q. · You never inquired who she was? 
A. No, sir, I never inquired who she was because it wasn't none of i:p.y 

business. ·· 
Q. Did she speak to you? 
A. No, sir. 
Q. . Well, she's the one, anyway? 
A. Yes, sir. . 
Q. She was the other one? 
A. Yes, sir. 
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Q. Now, Jim, don't everybody in that factory know Jim Conley? 
A. No, sir, didn't everybod1 in that factory know me. 
Q. Give me one of them Y 
A. I don't know, sir, I don't know whether they all knew me ·or not . 
Q. Didn't the lady go up and down on the elevator at all? 
A. No, sir, the girls never did. 
Q. You swept on the fourth floor? 
A. Yes, sir~ I swept on the fourth floor a while. 
Q. How long did you sweep on the fourth floor? 

A. Been sweeping up fhere ever since last January. 
Q. You- iaw that little girl every day, that went to meet Mr._ Frank,-­

didn 't you Y 
A. This last one 7 
Q. Yes? . 

· A. I didn't see her every day, but I seen her there. 
Q. Saw lier many times and didn't ask who she was? 
A. No, sir, I didn't ask who she was. 
Q. Don't know who she was Y 
A. No, sir, I don't know who she was. 
Q. Now, when she came in, diashe see you when she came in Y 

A. Yes, sir, she seen me when she come in. 
Q. Where did she go? · 
A. She went to Mr. Frank's office. 

----------~~-----'+hen-you-w~nt-and-w-a-tched..!'4--------~~-----~---~ 

• 

A. Yes, sir, then I went and watched. 
Q. You didn't see them leave nor hear them leave Mr. Frank '8 office Y -­
A, No, sir, 1-didn 't see them leave and I didn't hear them leave :Mr. 

Frank's office. 
Q. How long did you stay there Y 
A. Half an-hour, I reckon. 
Q. And she came out Y 
A: Yes, fJir. 
Q. What became of Mr. Frank Y 
A. He came out and left me up in the office -and he went -0ut somewhere", 

I dOn't know where he went, and then he came back and says; - "That's all 
right, I didn't take out any money,!_' 

Q. He went out somewhere Y 
A. Yes, sir. 
Q. You mean he we:rit out in town somewhere Y 
A. I don't knew whether he went out in town or not. 
Q. Didn't yol,1 open the door Y 

·ti A. Yes, sir, I opened the door. 
Q. Well, he went out of the factory' 
A. Yes, sir. 
Q. And then went back Y 
A. Yes, sir. 
Q. · And you stayed there waiting for nfm? -- -
A. Yes, sir. 

· Q. What did you say he said Y 
A. · He said: ''I didn't take out _that money, didn't you see I didn't Y'' 

I says: "Yes, sir, I .seed you didn't." He said: "That's all right, old- boy, 
I don'.t want you to have anything to say to Mr. Herbert or Mr. ·Darley about 
what's going on around here.'' 

Q. He told you he didn't want you to tell Darley' 
A. Yes, sir. . · 
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Q. And then the next time, now, was Thanksgiving DayJ 
A. ··-Yee,-eiP,-the--ne-x-t-time-was~giving-1.)ay;- - - · --
Q. Wh~t hour was it Than1fi1giving Day f - - -
A. l don't know, sir, what hour; I met Mr. Frank there that morning 

about eight o'clock. · 
Q. Anybody else there Y 
A. I didn't see anybody else there. 
Q. Where did you meet him, then Y 
A : I met Mr. Frank right at the door; I was sitting on the box .when he 

come in. . 
Q. That's when be mentioned it to you again Y 
A. That's when he taken me on the inside and told me­
Q. Tell me the words. 
A. After h~ went· ?n the inside, he says: ''How are you feeling Y '' JI . 

says: ''I'm feelmull .right, Mr. Frank.'' . -He says : ''Come ·here,'' he says,­
'' a lady will be here a little while, me and her going to chat. I don't want 
you to do no work ; I just want you to watch. '' 

Q. About what time was that Y 
A. Somewhere bet ween eight and half past eight. 

--=-Q. · Nobody there then Y ... 
A. I didn't see nobody. 
Q. Where did you go then Y 
A. He went upstairs. 

e wen ups airs . _____ __ _ _ _ 
es, sn~ .. 

- - Q. Where .did you go-f-- - -
A. --I stayed down on the first floor. 

--Q.--HOw long was it before the ·1ady came T 
A. I don't know, sir, somewhere about half an hour. 
Q. Something about nine o'clock, that morning f 
A. I don't know, sir, what time iL was; iLwas about half a hour. 
Q. Well, you said ~ou got there about half pa.St · ~ight ¥ 
A. I said somewhere about eight and half past eight. 
Q. Well a half hour, then; would oe somewhere between ha.If past eight · 

and nine, the lady came 7 -
A. Yes, sir, it was a half hour . . 
Q. Did you kDow that lady Y -
A. No, sir, I didn't know that lady. I bad n<Wer-seen her arolind the 

factory. . 
Q. She had never worked there y~ · · 
A. No, sir. 
Q, And you never- saw her before nor sine-et 
A. I think I saw her in the factory . two or three nights before the 

Thanksgiving Day, in there in Mr. Frank's office. ~ 
Q. You didn '.t hav:e any talk witl_!_ her that nig!J.t_t 

·_ A. No, sir. 
· Q. Nor with Mr. Frank either? . . 
A. No, sir; I had some talk with Mr. Frank about explaining about that 

clock.- ----
Q. But about the .lady 7 
A. No, sir, didn't say nothing at all about the lady. 
Q. Now~ ·you had, you say, .seen her there a few ·nights before Y • 

.. A._ Yes, sir. · 
Q. Sitting in Mr. Frank's office, was she Y 
A. Yes, sir.· · 
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Q. What time? · 1 

A. Somewhere.-near eight o'clock. 
- - · - --- - Q. -What did you ha·ve to· do there? 

- - - -----

A. I. had to stack some boxes up on the fourth floor. 
Q. Eighth floor? You had to stack 1iJome boxes? 

L 
A. · No, sir, I said fourth floor. 

Q. That was about Thanksgiving Day? 
A. Yes, sir. 
Q. Was it the same week of Thanksgiving you saw her up there? 
A. I don't know, sir, whether it was the same week of Thanksgiving_, 

but somewhere near Thanksgiving; it wasn't many days. 
Q. How was she dressed that night? 
A. I disremember how she was dressed that night. 
Q. What sor~_ of looking face did she have? 
A. She was a nice looking lady. _ 
Q. ·What kind of hair did she have? 
A. I didn't pay no attention, bec~use I didn't go that close. 
Q. What sort of complexion?· 
A. I do!l_'t know, sir, I didn't get that close. __ 
Q. You don't know what sort-of clothes, nor what sort of shoes? 
A. I think she had on blaek clothes. 
Q. How tall was she..i - -----
A. She was a ·very tall, heavy built lady. 

ou are certain o -t a -
- A. ·yes, s ir. -:. 

Q. Then, between half past eight and nine, she came to the· fac.tory 1 
A. Yes, sir, between half past eight and nine o '-clock. 
Q. Where were you? 
A. l was standing down on the first floor. 
Q. Standing down on the first floor? · 
A. Yes, sir. 
Q. Was the door open when she cameJ 
A. The front door was open when she came. 
Q. You closed it? 
A. I closed it after he stamped for me to close it. 
Q. He stamped that time? · · 
A. Yes, sir. 
Q. He .didn't do it before? 
A. No, sir, because I would be down there and know. 

Q. You heard her go into his room Y • 
A. Yes, sir, I heard her go (into his office). 
Q. Where was he standing? 
A. Standing by the trash barrel, smoking a cigarette. 

·.e. 

~ She went upstairs and went into Mr. Frank's office, ang_you=-=h=-=e=a=rd=---=-=-====~ 
her? . 

.A. --I heard her going towards Mr. Frank's office. 
·Q. You heard her go in there-?­
A. I couldn't hear them go in;~neard her going towards it~ 
Q. Didn't you say you heard those . others go il).? 
A: No, sir, 1 said I heard them going to'\yards the offi_<;!_e 
Q. You .didn't say you s~i;w them go in ? 

· ~-· -A..~.No, sir, I said I hefil!d-them go toward it. 
Q: And .y.ou didn.~say--YGu-h-e~n-l 
A. "No, sir, I said I heard them go towards the offi~e. 
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Q. You didn't say _you saw them go in? 
A. No, sir, I saiil heard them go towards it. 
Q. And you didn't say you heard them go in? 
A. No, sir, I said I heard them go towards his office. 

-Q. -But you didn't see the others Y 
A. I don't remember saying. I seen the others. -
Q. · Now she came, and she went up and we.nt__towards Mr. Frank's office, 

and he stamped? 
A. Mr .. Frank came out there and stamped. 
Q. Where did he come to and stamp? 
A. Came to the trash barrel where he told me-

----------=---~----
Q. You niean upstairs ? · 

· A. Yes, sir, he was up on the second floor stamping. 
Q. And you were on the first floor? 
A. Right about the trash barrel. 
Q. · And you were on the first floor? 
A. Right about the trash barrel. 

-· -Q. And he told you he was going to stamp Y 
· A. Yes, sir, 'two times. 

Q.,--...And then · he stamped Y 

A. Yes, sir. 
An h n ou closed the door Y 

!------- --- _ _A. _Yes,_ii~r, like he said so. 
-Q~-H.ow long did you stay there? 
A. --i didn 't stand in the door after I closed the door. I came back and 

sat ·down on the box. 
· Q. How long did you stay there ? 

A. About a hour and a half. . 
Q. That would have been until about 10 :30-about 10 _Q 'clock that you 

stayed there Y 
· A. I reckon so; I don't know bow.-l.ODg-exactly it was. 

Q. Then the lady came down Y 
A. No sir, Mr. Frank says: "I'll stamp after this lady comes, and you 

go and close the door -and turn that night latch.'' 
Q. That was the first time he ever told _you about the night lock Y 
A. Yes, sir. 

· Q. The -other tjmes, he told you just to close it Y 
-~,-----........--~-----------------~-- -----. A. Yes, sir. 

Q . . But that_time he told you· to put the ·night lock oil Y 
· A. · Yes, sir; and he says : ''I'll stamp, and if everything is all right, 

- you take and kick against the door.'' _ 
·- Q. And that time you kicked against the -door? 

A. Yes, sir, I kicked on the door. 
Q. You didn't kick against the door the other times Y 
A. No,. sir, because the ladies always went upstairs-

/ 

Q. W-eU,--she-went up then, too, didn't she.! _ _ _____________ __ , - _ _ 
A. Yes, sir. -
Q. But he told you to stamp and everything would be all right 7 
A. No, sir, he didn't tell me to stamp and everything would -be all 

right, he didn't say that. He said he would stamp, and- for rne to kick the 
elevatO-r door if everything was all right. . · . . · 

_..--..._ Q. And tjien you stay~d an hour and a half that time Y 
A. - Yes, sir_. 
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Q. Then the lady came down f 
A. No1 sfr, Mr. Frank come down­
Q. He l eft t e lady up there ? 

\ 

A. No, sir, Mr, 1',rank come down to the two doors and unlocked the 
-doors and went on-come back, and says: ''Everything all right''' I says: 
"Yes, sir." He went to the front door and fixed it hisself, unlocked the · front 
door-hisself, he went and looked up the street like that (illustrating) and 
come to the steps and taken the knob and turned it, there at the head of the 
stair door, and told her to ''come on.'' 

Q. He turned the knob and told her to come on down' 
A. Went to the stair doors. 
Q. Told her to come down Y 
A. Yes, sir. 
Q.. And she left? 
a. No sir, she come down; and after she got to me, she says to Mr. 

Frank,--'!..Is--that-the nig-g,er?' .';a nd he says: "Yes"; and she says: "Well, 
does he talk much''; and he says : ''No, he's· the best nigger I've ever seen.'' 

Q. She stopped there and looked at you? 
A. No, sir. · 
Q. Didn't you say she stopped and asked Mr. Frank: "Is that the 

nigger?'' · 
A. She asked Mr. Frank that. 
Q. She stopped and said to Mr. Frank: ' ' Is that the nigger Y'' 

---=--=---1A~.-~~~~o-,~sir,shedidn4-stop.----

------- -
_Q. __ She just kept _wall~ingY ·- -· 
A. Yes, sir. 
Q. Neither stopped, neither of them stopped t 
A. No, sir,--neithcr of them stopped at all; she just said that­
Q. Said: "Is that the nigger," and just kept walking on f 
A. Yes, sir, she kept on walking. · 
Q. And kept on walking off? 
A. Yes, sir, she kept on walking, and-
. Q. Just kept .on . w.al.king, and Mr. Frank said : "Yes, that's the best 

nigger I ever saw!',. · 
A. Yes, sir. _' - . 
Q. You didn't see them stop a~ all f . 
A. No., aiir, I didn't see them stbp at all. 
Q. Went out together T 
A. No, sir, they never went out together. 
Q. What did· Mr. Frank do then T 
A. Mr. Frank went up and opened the door and cone back up stairs. 
Q, · How long did he ~tay there f 
A. I don't know, sir, how long he. stayed there . . 
Q. You left there ? 
A. · He told -llle to go back in the. office­
Q. You,. went in---ihe office t 

. , A. Yes, sir; he called me. I went -in the--0ftice, and · Mr. Frank come 
and gave me a dollar and a quarter. 

Q. Give you $1.25 that time? 
A. Yes sir, he gave me $1.25 that time. 
Q. You went out then t · , ., 
A. No. sir, I stayed there a little bit. He asked me where I wa~ going ., 

that day. I says: I ain't going nowhere; I'm going on home." He says._;_ 
."I'm going home directly, too." I says·: "Is that all, Mr. Frank." He aays: 
"Yes," and I lef-t-away, ___ _ 
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Q. Where did you go when you left T 
A. I went to the beer s~Ioon over there on Hunter and Forsyth Street. 
Q. --H-ow long did you stay there Y . 
A. I don't know, sir; about an hour, I reckon. 
Q. Then went home Y 
A. No, sir, I went to Peters Street and stayed a good while. 
Q. Drank some more beer over there 1 
A. No, sir, I didn't drink no beer over there. 
Q. Didn't drink but one beer that day Y 
A. I don't know, sir, how many I drank at that .saloon on Forsyth and 

Hunter. 
R,. ~About what time ~id you leave the factory Y 
A. I don't-know, sir, it was a little before twelve o'clock, but I don't 

know what time-. 
Q. So the girl didn't come out of the factory that day until a little before 

twelve o'clock. 
· A. ·r don't know; sir, what time she come out of the factory that day? 

Q. You said you saw her leave Y 
A . . r said she stayed about an hour and a half. 
Q. Well, what time did she leave Y · 
A. I don't know, sir,. what time. 

_ _ Q_,. What kind of dress did-she- ha-ve on 1 .r 
. - A -. - Blue--sk·ir with-whit-e -dets in-it. -
-- _ - .Q. -She had on a biue skirt with white' dots in it! ----·----- - --

A. Yes, . sir, and white slippers and white stockings, and had ·a grey 
tailor-made coat-what I call a grey tailor-made coat-looked to me like with 
pieces of velvet on the edges of it. 

Q. ·what kind of velvet -lvas it Y 
A. Black ~elvet. 
Q. What color was ·the cloth that made the coat Y 
A. It was grey. 
~Q. Did she have on any jewelry Y 

A. I didn't notic.e. her hands. 
Q. What sort of a hat Y . 
A. Had a· black hat, with big black feathers over . 
. Q. What else Y 
A. That's all I paid any attention to . . · 
Q. She had white ·shoes and white stockings Y 
A. Yes, sir. 

---~- __ _Q. Then Mr. Frank said he was going to dinner, and you didn't go back 
any more that dayt 

A. NG, sir, I didn't go back any more that day; I left him there at the 
oftice. - - 1 

Q. You left him at about twelve o'clock 7 · · 
A. Yes, sir, a little before that: ----- -----
Q. And wasn't anybody else there that day' _ 
A . . No sir, not while I was at the office, I -didn't-see nobody else there 

that day. · 1 . -

Q. The next time, now Y 
A. Next time was Saturday when I watched. 
Q. How long was tl!_at after Tha~ksgiving Y 
A.' That's somewhere after. Christmas, way after Christmas, when I · 

watched for him. 
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Q. That was in the dead of winter, then-'? 
-A-.. Yes, sir, in the dead of winter. 
Q. About when 7 
A. ~_bout January, I reckon. 
Q. About the middle of January, or when 7 

-A.~ aon't know, m1dale,nrst or last, I can't say-s0mewhere in January. 
Q. How do you know it was somewhere in January 1 · 
A. Because it was right a-ft-ep...the first of the year. 
Q. Well, if it was right after the first of the year, yGu- know what time 

it was in January 7 
A. I said somewhere about the first or middle. 
Q. Well, was it in middle, or first, or last 1 
A. . I don't know, sir, somewhere one of them parts; it was right after 

New Year, I don't know whether one or two days after. 
. Q. You couldn't tell any better than that 7 r 

A. No, sir, I couldn't tell any-better than tha-t.-
Q. 'l'hat was another Saturday 7 
A. Yes, sir, that was another Saturday. 

l·-= Q. ·-When did he first talk to you about that 1 
· A. Well, I disremember when he· first talked to me about that. 

Q. You don't remember what he said to you 7 
A. No sir, I don't remember what he said to me. / 
Q. But you know you -we-re -down there watchin~; that's the only thing 

you can remember about -that 7 · 
A. I can remember one thing,- · He said-
-Q. - You said a_ minute ago you couldn't remember anything. 
A. I couldn-'t remember anything about -him telling me about the watch-

ing, but I can remember about him telling me about who was coming. 
Q. What did he tell you 7 
A. Said it be a young m.an with two ladies. 
Q. When did he tell you that 7 -- -
A. That was Saturday morning. 
Q. What time? · 
A. Soon Saturday morning. 
Q. About what time Y 
A. I reckon about half past seven o'clock. 
Q. Was Mr. Holloway there at that time 7 
A-. No,sir, I had seeniiim, but I was on the elevator. 

Q. He came and got en tt-Jh:ttereelH£tlV':i:la1..1,tuorl'._}w~iLLtilh_,;y~oJJU..L.L7 ______________ _ 
A. No, sir, I was standing by the side of Gordon Bailey, and he come 

and told me. _ . . . 
Q. You can't remember what h_e__told _ou except he was going to have 

a man and two ladies after awhile 7 · 
.A._ Said : ''A man and two ladies _will _be there this evening,'' and 

said I may can make some money off this man. 
Q. Said what 7 
A. That I could get to make a piece of money off this man. 
Q. That was all he said to you about that 7 
A. Yes, sir. 
Q. Didn't tell you when they would come 7 
A. Said be there this evening about the same time. 
Q. You didn't say that awhile ago when I asked you what he said, 

did you 7 
A : You cut me off_ so quick I didn't have time to say it. 

·~ 
~· 



·IF. 

.. . .,· 

I . 
I 

·~,· . : . 
. I 

. . ' 
- - -

Q. 
chance. 

A. 
Q.· 
A. 
Q. 
A. 
Q. 
A. 

hear. · 

Well, I'm sorry I cut you off, I'll open it again and give you, a better 
That was about half past seven? 

Yes, sir. 
What floor of the 'factory? 
I can't remember now just what floor it was on. 
You didn't see anybody at the time, except ~r. Holloway Y 
I saw ·Gordon Bailey; me and him was on the elevator together. 
He was talking to you so Gordon Bailey could hear him Y 

I lioll'tirnow, sir, I reckon he could hear; he was talking so he could 

Q. He was talking so Snowball could hear it? 
A. Yes, sir. 
Q. Just talking to you about meeting a woman and let Gordon hear it? 

·-A. --He said them words, yes sir. -- - -- · 
Q. Right before Gordon? 
A. Yes, sir. 
Q. An.d you· remember what floor it was on? 
A. No, sir, I don't remember what floor it was on. 
Q. He didn't say anything more ·to you after that? 
A. No, sir, he didn't say anything more to me after that. 
Q. Then what did you do that evening? 
A. I went and got .through ·cleaning up about quarter after two, and . I 

--::_Went and stood at th~ door. 
Q. He hadn't told you to stay at the door~just told you some woman 

was coming? 
A. Told me two ladies and a young man coming, and I could make myself 

some money off this man. _ 
Q. All right. Then you went anu stood at the door. 
A. Yes, sir. · ---
Q. Was the door open? 
A. One door was. 
Q. Broad, open daylight? 
-A.- _Yes, sir. 
Q. What time did the man and the ladies come? 
A. Somewhere about half past two or t ·reeo 'cfock. _ _ _ 
Q. About half past two or three o'clock they came? 

__ _ A._ Yes, sir. . 
Q. They come right in? . 
A. No, sir, they didn't come right in. The two ladies stayed back; the 

young man, he come in. He asked me was Mr. Frank in · th~ office; he says: 
''Mr. Frank put you wise Y'' I says, ''Mr. Frank put me wise, how''' He 

·- says: "Didn't he tell you to watch the door, two ladies and a young man 
would _be_here f'' I says: ''He didn't tell me to watch the door.'' He says 
''Two ladlis and a young man would be-here,'' -and, he says, ''Well, I'm the 
one.'' 

Q. Him and Mr. Frank used the same terms, then. fraµk says: "I'll 
put you wise'' ; and he said : ''I '11 put you wise''? 

A. Mr. Frank didn't say it that day. 
Q. Well, but he said it the other times Y 
A. Yes, sir . 
Q. And the two ladies stayed out there and talked to you? 
A. Yes sir ; then he come and told them to come on. 

29 

- · ·-·-

·~ 



-

.,.. 

Q. They went up to Mr. Frank's office? 
A. I don't know;-sir, where they. went after that, after they went_ up­

. stairs, I don't know where they went after they got upstairs. 
- Q. - You-were near enough, wasn't you, to see? 
A. No, sir, I was at the door. 
Q. You don't know which way they went? 
A. I saw them when they turned that way, towards the clock. 
Q. You say jt,.was about half past two 1 
A. Yes, sir, it was about· half past two or three o'clock. 

- Q. How long did they stay there that tim-e ~ 
A. Stayed there, looked like to me, about two hours, I reckon. 
Q. Then half past two and that would make it half past four o'clock? 

·A. I don't know, sir, What time it would make it. 
Q. Did you- lock the door? 
A. No, sir, I stood just inside the door. 
Q. · Nobody came in while you were there and nobody came out? 
A. No, sir, didn't anybody come in while I was there· and didn't nobody 

come out. -
Q. Did you know either one of those ladies? 
A. · No, sir, I didn't know either one of those ladies. 

-q.-Gtve me a description of those young ladies? 
.. A. Well, I disremember what the ladies did have on. 

Q . . Can't you remember what either of them had on? 
A. No, sir, I cari. 't remember what either of them had on; I didn't pay -

much attention. -

... ' 

Q. · Can't describe either one-of those women at all, can you? 
A. -Ne, sir. 
Ji__ What sort of looking man was he 1 
A. He was tall, slim built, heavy man. 
Q. Ever see him before 1 
A. I have seen him there talking to l\fr. Holloway. 
Q. Did he work there T 
A. No, sir, he didn't work there. \ _:: ; · 
Q. When did you ever see him there talking OO--Mt .. Holloway?.~ 
A. S~en him quite often talking to ~1r. Holloway through the week. 
Q. Seen him quiteoften? · 

.A. Yes, sir. 
Q. Quite often? 
A. Yes, sir, through the week, come there talking· to Mr. Holloway. 
Q. Give us a description of him? · 
A. Well, I said he was a tall -man. 
Q. Well, did he have black · hair t 
A . . I couldn't see his hair; he had on a hat. 
Q. llad light ~yes? . 
A. I don't know, sir, what you mean by that. -- -

___Q. _P.id_he have grey eyes or blue or black? 
- --'-"--4_. - I didn't pay much attention to his eyes. 

fa. 

Q: You had seen him there frequently talkin.g to Mr. Holloway, though Y 
A. Yes, sir. _ 
Q. ··where did he talk to Mr. Holloway at 1 
A. Sitting out on the bench up there. 
Q. Did you hear any conversation between him and Mr. Holloway? 
A. No, sir, I couldn't hear anything between them. · 
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Q. Ever seen him since then 1 
A. I seen him since he was talking to Mr. Holloway .then. 

-Q. But you don't know who he was 1 
A. No, sir. 
Q. Ever- saw the girl before_ or. since 7 
A. No, sir, never saw the girls before-Or- since, to my ·remembrance I 

haven't. 
Q. · Now, Jim, you were talking to me when we left off about the time 

you say you watched for Mr. Frank. 
A~ ... Yes, sir. 
Q. Did you watch for him again 1 
A. In January, yes sir. 
Q. Well I am talking about January. Is that the last time you watched 

for him until this time 1 
A. Yes, sir, I think it was-if r -am not mistaken. 
Q. Well, you ain't mistaken about it, are you Jim 1 
A. I don't know, sir, I couldn't tell you about that. 
Q. .. You have no recollection of any other time 1 
A. No sir, no recollection of any other time. 
Q. You have got no recollection, you can't remember it, if you did 1 
A. Well, I don't know, sir.-
Q. Now let us take that time about the middle of July you say you 

watched for him the first time. What did you do the Saturday before you · 
watched for him the first time ?-- · 

A. ·The Saturday before I watched" for him the first time 1 
Q. Yes. \ . 

4. I disremember now, went ahead with my work, I guess . 
· Q. You have no recollection of that at all? · 
A. No, sir. 
Q. Now, let us · take the Saturday before you say you watched for him, 

what did you do·ihat Saturday 1 
· A_. Well, I thought you said to take the . Saturday before I had watched 

for him. 
Q. Well, I did, and I will now take the Saturday aftey you watched for 

him the first time 7 
A. Well, the Saturday I watched for him the first time-I disremember. 
Q. You can't remember what happened that day? 
A. No, sir. 
Q. Nothing on that day Y 
A. No, sir. 
Q._ Well, the_ next Saturday? 
A. Well, I watched for him that Saturday. 
Q. You say you didn't watch for him until three weeks 1 

------~-_...K - T-hat would make three .weeks-. 
----- Q. One Saturday and two Saturdays make three 7 . 

A. That is what I call three, three times that I watched for him. 
_ ___ Q~. ~O_p_~_ S~turday would be one week 1 

es, sir. 
_ __ __ Q. The next Saturday would be two weeks 7'" 

A~ Yes, sir. . 
Q. -- And-th.e-ne:x:t _Saturday._would he three weeksf 

.. A. Yes, ·sir, and the next Saturday would be tl~~~e we_eks .. 
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Q. But I am not ask~ng about that. I am talking about the second 
Saturday? 

A. You asked me what I did the second Saturday, well, I don't re-
member. · 

Q. You mean you watched for him one Saturday and then the second 
Saturday you watched for him again Y 

A. Then the se_cond Saturday after that I watched for him. 
Q. You missed a Saturday 1 ' 
A. Yes, sir. 
Q. And then you watched the next Saturday 
A. Yes, sir. 
Q. That is w4a~say about-it na-w!l--
A. Yes, sir, that is what I say about it now and what I said before. 
Q. Now the Saturday after you watched Tor him the second time, what 

did youdof 
A. I dc;m 't know sir; I disremember what I did'. 
Q. You ~n 't remember anything about what you did- at all now that· 

day, do you Y · 
_ _A. No, sir, I don't remember. 

Q. And the Saturday after that. Do you rememb"er anything about 
thatY 

A. Well, I don't know, }ir, about th.e Saturday after that. 
Q. Nor the Saturday after that Y 
A. Y'es, sir, the Saturday after that, I think about the first of August, 

I did some more watching for him, somew: er~a ong ere. 
Q. ·You did some more Y 
A. Yes, sir. 
Q. Then you watched about the middle of July Y 
A. About the middle of July. 

'-------- -------t1-:---A-Jttt-Aftttt1t-t the first of Augus~; thr·ee times? 
A. Yes, sir. 
Q. Right there together Y 
A. Yes sir, not one Saturday right after the other Saturday, though. 
Q. One Saturday after that you didn't watch 1-
A. Yes, sir. 
Q. And the next Saturday you didn't watch Y 
A. My best memory, the next Saturday, then I watched again, yes sir. 
Q. That is the way you remember it now Y 
.A. Yes, sir. That is the way I had it before. 
Q. But that is-the way you now remember i't Y 
A. Yes, sir. 

-~-------.~. ---'Now let me see if I have got that right. You watched one Saturday · 
in July; the next Saturday you watched Y 

· ---X:- Yes, sir. 
Q. And the next Saturday you did Y 
A. Yes, sir. 
Q. And the next Saturday you didn't watch, and the next Saturday you 

did.t . . . 
A. Yes, sir. . . 
Q. That is the way you remember it nowt 
A. Yes, sir. 
Q. You are certain that is the w:ay it happened ; that is your best recol-

lection Y · · · · · · ; 
A. Yes, sir. 
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Q. Of cours-e, you don't know except from your best recollection. Then 
you didn't watch for him until Thanksgiving Day? 

A. Until Thanksgiving Day. 
Q~ What did you do the Saturday before Thanksgiving Day? 
A. I don't remember what I did .. -
Q: What did you do the Saturday after Thanksgiving Day? ---A. I don't know what I did. 

. ' 

Q. And the next SaturdiY?-
A. Well, the next-Sanll!da¥.-±-.emilld--tell-vmr--wftat--hiid---th-at-Smmrctaiv.------ - - ____: 
Q. And the next Saturday? 
A. Well, I don't know, sir, what I did the next Saturday. 
Q. And the next Y ---
A. The next Saturday I did some watching for him, then. 
Q. Let me see if I get that now. You watched Thanksgiving Day? 
A. Yes, sir. . 
Q. The next Saturday you didn't watcli, anu-the next Saturday you did? 
A. I watched somewhere along about the last of September. 
Q. That is your recollection? 
A. Yes, sir, somewhere about the last of September, somewhere like that . 
Q. That is your recollection? • 
A. Yes, sir, about the lasrof September-somewhere like that. 
Q. Well, now, that is your best recollection? 
A. I say 'Somewhere about the last of September. 
Q. Well, I gave· it right, didn't I? 
A. I don't know, sirT I can't count b - the week. 

. e , i you say t at 
A. No, sir. 
Q. What did you say? 
A. I said something like that. 
Q. Well, that means you are doing the best you can to give me the 

best memory you have? 
A. All right, sir. 
Q. Isn't that correct, Jim Y You and I don't -want to misunderstand 

each other, now? 
.- A. No, sir, we won't misunderstand each other. 

Q. - Well, is that correct? 
A. I say some time abq_ut the last of September I did the last watching. 
Q. That was after thanksgiving? . · . 
A. Yes, after Thanksgiyin g. 
Q. In - eptember after Thanksgiving is your recollection? 
A. Yes, sir, after Thanksgiving Day. 
Q. About the last of September? ~ ·- - ·----·-----· -. 
A. After Thanksgiving Day, yes, sir. 
Q. · Ab-out the last of September? 
A. After Thanksgiving Day, yes, sir. 
Q .. Now, Jim, you don't remember any of these dates? 
A. No, sir, I don't remember any of the_se dates, I cant tell about them. 
Q. Let us see how much money you drew that Saturday that you watched 

for him; how much money did you draw that day? 
-A. I,,-don 't know;- ir. 
Q. Wliat time did you draw it? 
A. . I don't know, .sir, what time I drew it. 
Q. Did you draw it at all, or did somebody draw it for you? · 
A. Well, I don't know, sir, whether somebody drew it for me or I 

-drew it. 
33 



Q. 
A. 
Q. 
A-. 
Q. 

him? 
A. 

You don't - remember about .that? 
No, sir. 
You have no memory at all about that? 
No, sir. 
What time did you get home the first . morning you watched for 

f couldn 'Hell you .,. to save my life. 

A. No, sir, I couldn't tell--ye-a­
Q. You couldn't tell me anything at all about that? , 
A. No, sir. -
Q. The second time you watched for him. Can you remember the time 

you got back to the factory 1 
A. No, sir, I couldn't tell you what time I got to the factory. 
Q. Or what -time you left to go home? 
A. Well, I don't know, sir, what time I left to go home. 
Q. You can't remember 1 
A. No, sir, I don't know what time I left to go home. 
Q. Now the second 8,aturday did you draw your money-the second time 

--"· 

you watched for-him----did you draw your money on that day or not? 
A. I disreme'mber now. --- -
Q. Did you draw · it, or did somebody draw it for you f 
A. I disremember. -- -- - --- · 

nch did you-..t__...l'ft"---9---~~-~-----------------" 

A. I don't know, sir. 
Q. Now, that third time, on the· day before Thanksgiving; that is, three 

times before Thanksgiving,· according to your recollection 1 
A. Yes, sir. • · 
Q. Now, did you draw your money that week? 
A. Before Thanksgiving I couldn't tell -you about that. . 
Q. You don't know whether you drew your -pay or whether somebody 

drew it for you? 
A. No, sir. 
Q. Or how much you drew f 
A. No, sir. -
Q. · You . don't remember that, do you? 
A. No, sir. _ 

- - Q. When did you draw your pay, before or after Thanksgiving, that 
week of Thanksgiving Y 

A. The -week of Thanksgiving when did I draw my pay f 
Q. Before or after Thanksgiving Day Y 
A. Well, to tell you the truth, I disremember. 
~ You don't remember? 
A. No_, sir. 
Q. You can't remember whether you dre':" your pay before or after 

Thanksgiving Y 
A. No, sir: 
Q. Can you remember what day of the week Thanksgiwing was? 
A. No, sir, I don't remember. · -
Q. And you don't remember what time you got down· .in the morning 

or what time you left? '}___ 
· A. No, · sir. 

Q. You have no mmnory at all about that, have you? 
A. No, sir. 
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Q. The day after. Thanksgiving. Do you remember what you had been 
doing that day? 

A. No, sir, but to my remembrance I think I came back to work Ure 
day after Thanksgiving. 

Q. .Are you certain about that, or have you any memory at all about it? 
A. I think I came back to work. 
Q. What time did you get there? 
A. I don't ·know, sir, what time I got there. 
Q. What time did you leave that day? 
A. I don't know, sir. 
Q. You can't remember anything about that? 
A. No, sir. 
Q. The day before Thanksgiving, what time did you go down to the 

factory. that day Y 
A. I don't know, sir, what time I got to the factory that day. 
Q. How many hours did yqu make that day? 
A. I .don't know, sir. 
Q. When did .you leave that day? 
A. I don't know, sir. 
Q. Who did you see at d1e factory that day, that you remember? 
A. Well, I saw, I reckon, most everybody there. 
Q. Well, who do you remember seeing there? 

I. .remember seeing Mr. Frank. 

A. Yes, sir. 
ember seeing . Mr. Fra_nk 1 

Q. The day before Thanksgiving? 
A .. Yes, sir. .. 
Q. Did you see him the day · after _Thanksgiving? 
A. Yes, sir, I saw him the day after Thanksgiving. 
Q: You remember those two facts . well? 
A. -· Yes, sir, I rememh.er those two. 
Q. You saw Mr. Frank the day before Thanksgiving when you got there? 
A. Yes, sir. 
Q. And . you saw him the . day after Thanksgiving? 
A. Yes, sir. 
Q. Who else did you see? 
A. Well, I don't remember now, who else I did see. 
Q. You don't remember . who else you saw-l-Y------------ - · 
A. No, sir. --- -
Q. Did- you see Mr. Darley? 
A. I don't think I saw Mr. Darley. 
Q. Who is the foreman in the place where you work? 

~======~-- ·A: _Well,_ they h!l ve got foreladies there. 
Q. Who is the f orelady T 
A. One was Miss Clark and Miss Willis. 
Q. In the place where you work, where is that? 
A. On the fourth floor. 

----------:r;Q,-. Did you see ·either one of t~em there that day? 
A. I don't remember. 
Q. Let us take the ·'first Saturday you said you watched for ·him. How 

many hours did you make· that day·? 
·A. I don't know, sirJ how many hours. 
Q. You. can't remember anything about that Y 
·A. No, sir. 
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Q. Or the second day, do you know how many ·hours 1 --
- --- - - ----- - . No, sir. 

Q. Nor the third? 
A.-- ~.fo,- s ir.-
Q. 01' Thanksgi~ing? 
A. No, sir. 
Q. Do you know how much you-were paid for either one of those days f 
A. Yes, sir, I can tell you what I was paid Thanksgiving Day wh~n I 

watched for him-. 
Q. Well, you know that was $1.50? -
A. No, sir, I said it was $1.25. · 
Q. Well, outside of the factory, do you remember what you got for your 

services? 
~-----J --------A. Outside of the factory, I remember once I got a ]lalf a dollar; then, 

again, I remember getting half a aollar. 
Q. That Is when you were watching for him, you say? 

-A. Yes, sir. 
Q. And you got how much on Thanksgiving Day 1 
A.. I got $1.25. 
Q. The day before that 1 
A. The day just before that, I don't remember just how much I got from .· 

him that day. _, 
Q. The Saturday before that? 
. 

Q. Yes. -
A. Well, the Saturday- before that I don't know, sir, what I got that 

S~turday. I don't think I done any watching that Saturday. 
· Q. Well, you watched three Saturdays before Thanksgiving? 

-_ A. Yes, sir. -- - -
Q. And then you watched again about the last of September 1 
A. Yes, sir. . · · 

. Q. How much did you get the -first- time? 
A. The first- _ 
Q. But let us take them up the other way. How much did you get the 

first Saturday before Thanksgiving? How much did he pay you then? 
A~ I remember getting 75 cents then; 50 _cents from him and a ·quarter 

from the other man. 
Q. Well, the next time 1 
A. The next time I remember gett ing 50. cents. 
Q. The next time? 
A. I remember getting 50 cents then. 
Q. But you don't know how much you got .for your regular work for 

- any of those days? 
A. No, sir.- '-
Q. You can't remember anything about that? 
A. No, sir- . 
Q. The first day you -said you watched for Mr. Fr~, was Snowball 

there that day? 
A. No, sir, Snowball was not there. -

---~Q-. -, YOu.Qf<lii't see him? 
A. No, sir, I didn't see him. I think he laid off. 
Q. How about the next day? 
A. I don't remember &bout the next day. I don't remember whether I 

seen Snowball there on the next-day or not. I don't remember about where­
he was. 
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Q. Well, the third. one; was Snowball there that day 1 
A. I disreinember about the third Saturday. 
Q, Well the next one was Thanksgiving. --Did you see him Thanksgiv­

ing morning 1 
- A-:-Ydidn 't see him Thanksgiving morning, but I saw him the day before 

-41-h-anksgiving. 
Q., That is the time when you heard ~rank talking in t~~ presence 

of Snowball? 
A. Yes, sir. 

r Q. He didn't hesitate to talk for · Snowball? 
A. No, sir. 
Q. He talked before Snowball just like he did before you 1 
A. Yes, sir. 
Q. The first time. he did that was Thanksgiving Day, that he talked · be-

fore Snowball? 
A. Not Thanksgiving Day, no, sir. 
Q. · The day before Thanksgiving? · 
A. Yes, sir, the day before. 
·Q. \Vhen was _that when yoUJnd him and Snowball were talking to-

gether 1 
A. I don't know what time it was. 
Q. You don't know what time that was? 
A. No, sir, I don't _k,now what time it was. 
Q. You don't know what time that wasY 
. ' ' . . 
~Was it in the morning? 
A. Yes, sir, somewhere along in the morning. 
Q. Or in the afternoon 1 
A. It was somewhere in the morning. 
Q. About what time in the morning? _ 
A. I don't know, sir, what time it was; I reckon somewhere before 12 

-o'clock ... 
Q. Was Snowball the ele.vator man 1 
A. Yes, he was running the elevator that day. 

_ Q. The date you don't remember, but -it was sometime in September, 
before Thanksgiving Day 1 

A. Yes, siF. 
Q. The day before Thanksgiving? 
A. Yes, sir . 

. . Q. And -Snowball was tlie elevator -man at that time 1 
···A. No, sir. . · --- · 

·Q. How came him to be running the elevator? 
A. Bena use he wanted me to swap places with him, and I wouldn't do it; 

and he went to work and swept some trash in the box, and I had to sweep 
tto~. · 

Q. You were-the elevator man? 
A. Yes, ·sir. 
Q. But he was running it 1 

- - - -..A . . -Yes, sir, he was running it then. 
·Q. Did Mr. Frank say "anything about Snowball running it instead of 

youY --- --· -- -----
A. No, sir,· he didn't s.ay a word; ""' 
Q. It didn't attract his attention at alH · ~ · 
A. No, sir, didn't attract ·his attention at alL-



Q. ·. How long had Snowball worked at tlie factory Y 
A. I don't know, sir-
Q. Now, that time when you watched in January, was Snowball there 

that day-I believe you said it was in January? 
A. Yes, sir, I said I watched one time in January. 
Q. Well, was Snowball there? 
A. I don't know whether he was or. not? 
Q. Now, the only time you ever heard Mr. Frank say anything in front 

of Snowball was that time you have just mentioned? Thanksgiving, is that . . - - --
what you said? 

A. Yes, sir. 
Q. You heard him say something before Snowball then? 
A. One time was in January. 
Q. Where was tha:t, in January Y· 
A. He said that. in the box room. In the box room, he told me. 
Q. Snowball was in there? 
A. Yes, sir, he was helping me to stand the boxes. 
Q. Snowball was in there? 
A. Yes, sir, he was helping me to stand the boxes. 
·Q. He walked up there and told you before Snowball? 
A. I don't know whether he knew Snowball was there or .not. 

-Q. Was he close to Mr. Frank? 
A. No, sir, Snowball was sitting up .in the rack. 
Q. Was he in sight, or not f 

es, sir, e was m ron o. r. 
Frank. 

Q. You could see him, could you? 
A. Na, sir, I couldn·'t see him from where he was standing, but ·I 

know~ he was there. 
Q. Mr. Frank wouldn't hide it from Snowball; he w,,ould talk before 

Snowball all right Y 
A. I don't guess he would if he ha.d seen him. 
Q. Tell a single one he has ever talked to you about, except business, 

before that first time you watched for him. Give us the da.y and time he 
ever talked to you, and what he talked ·aboutY 

A. I couldn't give you the day or time about that at all. 
Q. Give the day when he ever jollied with you, prior to the time he 

talked to you the day before he talked to you the day before you watched 
for himY 

A. I couldn't give you the date. I couldn't tell yon the date about 
it at all-

Q._ How long was that before the day you watched for him T 
A. I don't know, just directly after Mr. Darley had come there. · 
Q. That was after .be had that talk with you that you are talking_ 

---------~bout? · 
A. After he had what talk with me? 
Q. The one that he had with you in the · elevator 1 

\ A. Yes, sir, that wa§J after that time. 
Q. The first time. you ever saw him have any talk at all ·with Snowball, 

except on business, was that day he talked about that girl right before you 
and Snowball Y 

A~ Yes, sir, that was the first day. 
__ __.Q~.~T ....... hat .is the first time 1' 

A_. _y e.s, sir, the first tim~I saw him tal~ i n frQnt of Snowball. 
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Q. He just come in there and commenced talking to you, and paid . no 
attention to Snowball? . · · 

A. He didn't know Snow ball was in there . 
.Q. In the elevator. How could -he help seeing him if he was in the 

eleva.tor? · ·· ·-· ,· ·· - . 
. A. The elevator was gone down. Whenever I would get ready to 

work at night, he would send the elevator to. the basement, and we would 
go in the back room. . 

Q. You were not on the elevator when you had that talk? 
A. No, sir, that talk was in the back room. 
Q. I am talking about just before Thanksgiving. You were in the ele· 

vator that dayY 
A. Yes, sir, we were in the elevator then. I was standing right there 

beside the· elevator. 
Q. Well, Snowball was standing right there by you T 

- A. Snowball was standing right there by me, yes, sir. 
Q. He could have seen him, Mr. Frank, couldn't he T 
A. - Yes, sir, he was where he could have seen him, and he was where be 

could have heard anything that was said. 
Q. And Mr. Frank knew that he could have heard anything that was 

said? 
A. Yes, sir, he knew he could have heard anything that was said. 
Q. He saw.- Snow.hall. standing there? 
A. Yes, sir, he saw Snowball standing there. 
Q. W ~11, take last Th8:n~sgiving Day; How- many was there? 

~~~~--==--~~---A:~!J!R~~n~;i;--f!,U-U,~~~~~~~~~--:-~--:---=--~~~~~---,-~~~~~~~~~~~~ 
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Q. 
A. 
Q . 
A. 
Q. 

Yes. 
I don't know; there was a big crowd. 
When did Miss Daisy Hopkins work thereT 
Oh; she worked in 1912. 
19127 

A. Yes, sir. 
Q. You are certain of that Y 
A. Yes, sir, I am certain she worked there in 1912 . 

. Q. What floor did she work on? 
A. She worked on the fourth floor. 
Q. The fourth floor? · 
A. Yes, sir. 
Q. And she worked there in 1912? 
A . . Yes, sir. _ 
Q. What time in 1912 did she -quit there f. 
A. I don't know what time. 
~ About when, Jim? 
A. I don't know when she quit there. 
Q. What time of the year did you see her .working there f 

" A. . I saw her workirig there in 1912: 
· Q. What part of the year? 
A. Well, I saw her working there from June on up. 
Q. June on up? 
A. Yes, sir, up until about near Christmas .. 
Q. All right, you saw her working there from June or July, of 1912 until 

Christmas? 
·. -K: Yes, sir. 

Q·. Or abqut that time? 
A. Yes, sir. 
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Q. And she worked on the fourth floor? 
A. Yes, sir, she worked on the fourth floor. 
Q. Has she worked there in 1913? 
A. I don't know; I don't remember seeing her there; I don't know 

whether sh€ has worked there in 1913 or ·not. 
Q. You can't remember that? 
A. No, sir, Lean 't remember that. 
Q. You worked on the same floor with- her, didn't you? 
A. I didn't work with her at all. I worked on the same floor. 
Q. And you don't know whether she worked there in 1913 or not? 
A. No, sir, I don't remember. 
Q. But you know she worked there from June until about Christmas? 
A. Yes, sir, I know she worked there from June until about Christmas. 
Q: You are very certain of that? 
A. Yes, sir. 
Q. Do you know when Miss Daisy left-Miss Daisy Hopkins? 
A. No, sir. 
Q. You don't remember when she left? 
A. No, sir, I don't rememher that. 

-~ Was she married ·or a single lady? 
A. I don't know. 
Q. Now, describe Miss Daisy to us? . 
A. Well, Miss Daisy she was low1ady, kind of heavy, and she was pretty; 

low, chunky, kind of heavy weight, and she was pretty. "" 
Q. Can't you give a better descripti9n of her than that? . . . ... . 

' ' Q. What_s_o_r~ of color hair"did she have? 
A. Well, I don't remember what color hair •she had. 
Q. What color eyes? . 
A. I didn't pay no attention to her eyes. 
Q. What sort of complexion? 
A. What do you mean · OY.· complexion? 
Q. Well, don't you know what complexion means? 
A. No, sir, not complexion. 

t1 . ,.1 Q. You don't? 
A. No, sir. 
Q. You are dark complexion and I am white? · 
A. Yes, sir. 
Q. Well, with that definition? 
A. She was white complexion. 

. . 

Q . . Well I know, but was she fair,, or brunette, or was she blonde,. or 
what was she? 

A. I don't know nothing · about no brunette. · 
Q. Was she dark skinned, or fair skinned, for a woman. I know, of 

course, she was a white ~oman; but there are_ some dark skins and some light 
skins, aren't there? · · 

A. Yes, sir, there is .some dark skins and some light skins. 
~ Q. Which was she? 

A. She was light skinned. 
Q. She was light skinned? 
A. Yes, sir. 
Q. But you don't remember what sort of hair; what sort -of nose did -

sh-e hav~ . 
A. I didn't pay any attention to her nose. 
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Q. "\Vhat sort of ears did she ·have? 
A. She had ears like ~=le""'-·----­
Q. Like folks! 
A. Yes,-s' . 
Q. I didn't expect her to have them like a rabbit; and she didn't have, 

did she? 
A. No, sir, she didn't have ears like a rabbit. 
Q. Well, did she have large or small ears? - Do you remember that? 
A. No, sir, I didn't pay any attention to her ears, whether they -were 

large or small. 
Q. You. can't give any description of her at all now; can you, Jim? 
A. I can't give a description of her, except she was a white lady. 
Q. You say she was a white lady? 
A. · Ye J, sir, and she was low and chunky. 
Q. How old was she 1 
A. I don't know how old she was. 
Q. How old did she look to be 1 
A. She looked to be like about 23 years old._ . · 
Q. About 23 years old? • 
A. Yes, sir . 
. Q. Was she working there when you went there or not? 
A. - I don't know. 
Q. You don't know.. . '_ 
A. No, sir. · · 

J 

1912,. ·until Christmas, 1912? 
- - - - - --'A. Yes, sir, that is it. 
•, Q. You can remember ~hat? 

une, 

A. Yes, sir, or near about Christmas. 
Q. You can remember that? 

__ .........: __ A. Yes, sir, or near about Christmas. 

-.;: .. !.."" .. "· 

Q. Now, the very first time you ever -saw-Miss Daisy Hopkins was some 
time in June, ·19121 

A. Yes, sir. · 
Q. The· first day you ever knew she was there was the day that note 

was sent down 1 . · 
A. Yes, sir. 
Q. T-he first day you ever li:new she was there was the day that note 

was sent down 1 
.A. yes, sir. . -- -
Q. -You don't remember ever to haye seen her there before . thatt­
A. Yes, sir, I re~ember seeing her there after that time. 
·Q. I said before 1 
A. No, sir, I don't remember seeing her there before that time. 
Q. That is the way you fix it now, how do you fix the time she left there f 
A. How do I fix the time she left there during Christmas? 
Q. ·That is what I want to know 1 
A. Because Mr. Dalton told me she wasn't coming back .. 
Q. Mr. Dalto;n told you 1 

· A. Y~s, sir. 
Q. Did Mr. Dalton work there? 
A . No, sir, --he -didn't work there. 
Q. Where does Mr. Dalton work 1 
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A. I don't know where Mr. Dalton works at. 
Q. When Mr. Dalton told you Christmas th-at- she was going away, 

where was Mr. Dalton? 
_-A. He was there.- - - - ---- - - . 

Q. I know, ~t where was . he when he told you ·that? 
A. He was coming out of the factoi·Y-. -_ 

- Q. ·When was ·that? 
A.. Il was Saturday; I don't know the date. 
Q. -You don't remember lie date? 
A. No, sir. 
Q. You don't remember the date now? 
A. No, sir. 
Q. You don't remember :his name f 
A. I know his name was Dalton.. 
Q. What ~ls~_ besides DaltonL 
A. No, sir, I don:t know· his first_nam~ 
Q. You don~t ·know -where· he lived? 
A. No, sir. 
Q. Or where he works f 
A. No, sir. 
Q. _Describe Mr." Dalton to me? 
A. Do what? 
Q. Tell me wJ1at.Jdnd -oi a- looking- man Mr. Dalton was f 
A. He was a slim looking man, and tall with it. 

------------]Q~·~A~~sl~im~=lo~okin · · 
A. Yes, sir. 

__ Q, And what else? 
A. That is all I can tell you about him. 

·----~~-ou can't give any oth~r or better description-? 
A. No, sir; his eye lashes seemed-to be a· little thick. 
Q. Eye lashes thick? 
A. Yes, sir. . 
Q. What was the color of his eye lashes 7 
A. I disremember now what color his eye lashes was. 
Q. What was the color of his hair? 
A. His hair was black, I think ; I am not sure. \ 

. Q. Are YOU-Certain f 
A. No, sir, I _ am not. . .. 

--Q.--Y-mr-are not certain abouLthau _ _ _ 
A. · No, sir. 
·Q. What sort of co~plexion did he have? 
A. What kind of complexion? _ 
Q._ Was he light complexion,--ordark-complexion? Was .he darker . or 

lighter complexion-than I am? 
A. He was just about your complexion. 
Q. About my complexion? 

------,; ·Yes, sir. . 
-------''---=--'"-- -Q. Well, w-0al<l you call me a light complected man or a dark complected 

man? 
. A. I could _call you a light complected man. 
Q. Light? 
A. Y-es, sir. . 
Q. · How much did Mr. Dalton weigh-:-ahouLho.w_..muchl ____ -- ----
A. I don't know; about 135 pounds. 
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Q. About how tall was he-would you say he was? - - ---------.:.:_____ __ ~~ 
A. Well, lie -was tall; I guess he was about ·as tall as that young man 

- -
" 

sitting there. 
Q. About as tall as this man (indicating Mr. Arnold)? 
A. Yes, sir. 
Q. Weighing about as much Y 

A. I don't know whether he would weigh as much as th.at man, or not. -
Q. Does he look like he would weigh about that mucm 
A. Yes, sir, he looks like he would weigh about that much. 
Q. Then he was about the size of Mr. Arnold, Mr. Dalton was? 
A. Yes, sir, just about that size. 
Q. How old a man did Mr. Dalton look to be Y 
A. He looked to be a man somewhere about 35 years old. 
Q. About 35 years old Y 
A. Yes, sir. 
Q. You don't know where he Ii ved Y 
A. No, sir. 
Q. You don't know anything about that Y 

_ A. · No, sir, I don't know where he lived at. 
Q. How many times did you ever see him 1 
A. I don't know about that. 
Q.-I>id you see him around- the factory 1 
A. I saw him around there, coming around the factory after a girl. 
Q. · Did you ever see him any other place except around the factory? 

, · , · anyw ere excep aroun e ac · ory. 
Q. How many times did you see him a,rQ.und the factoryf 
A. · Several times I saw him there. 
Q. About how many? 
A. · I don't know. 
Q. YoU- saw him one time coming out with a girl; what was he doing 

the other times you saw him f 
A. The first time I saw him he was going out with a lady that he 

brought in there. 
Q. That is the time you have done told about f 
A. Yes, sir. -
~hat date was that, about when f 
A. That was on Saturday. 
Q. Well, about what month Y 
A. Somewhere along in June. 
Q. Somewhere along in -June or Julyf 
·A . . July. 
Q. Sometime in. July? 
A. Yes, sir. 
Q. That is the first time you ever saw him 1 
A. Some tirn:e about the last of July. 
Q. Where did you see him then? 
A. Around at the factory. 
Q. What was he doing then 1 
A. He come there with a lady. 

- - -----4 1 • -'fhat-sam~ one 1 
A. Yes, sir. 
Q. That same lady 1 
A. Yes, sir. 1J 

Q. You have done told about that this morning? 
-. A, Yes, sir. -- --
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Q. When did you see-h-im again? 
A. I saw him again about two weeks .after that. 
Q. What was he doing then? 
A. I just'met him in the door then. 

---· Q. Met him in the door? 

. . .,. 

A. Yes, sir. 
Q. What date was that, about when? 
A. I don 't"irnow; it was .on a Saturday; I disr0member -t-he time:--
Q. That is the time you have already talked about. You have done told 

about that? 
A. Yes, sir, I have done told about it. 
Q. This morning? 
A. Yes, sir. 
Q. What month was that? 
A. I don't know; somewhere about the last of August, I reckon. 
Q. About the last of August, you reckon? 
A. - yes, sir. 
Q. When did you see him again? 
A. I didn't see him no more, I don't reckon, until along about up to 

that Thanksgiving time. 
Q. Where did you see him then? .. 
A. I saw him there, coming in there with a lady. 
Q. That is the same Thanksgiving Day you have already told aboutJ 
A. Yes, sir. 
Q. He come in there Thanks ivin ? 

. o, sir, 1 n t say Thanksgiving; it was before Thanksgiving. I 
IDiid before Thanksgiving. 

Q. When did you see him again? 
A. No more then until after Christmas. 
Q. Then where did you see him? 
A. I saw him there to the factory with a lady. 
Q. Did you ever see him anywhere else, except those times coming out 

of the factory? 
A. No, sir, that is all. 
Q. You saw him about Christmas? 
A. Yes,- sir, I saw him coming into ·the factory. 
Q. You said until after Christmas 1 _ 
A. I said this la.st t!me, I didn't see him no more until after Christmas. · 
Q. It was Christmas 1 
A. I didn't see him on Christmas day. 
Q. About what time did you see him? - -
·A. Sometime along in January. 
Q. Somewhere along in January? ·· -·- - - - · 
A. Yes, sir. 
Q. Who · did he come out with? 
A. He came out that time by himself. 
Q. By hi~self; where had he been? 
A. -Him and the lady was down in the basement. 
Q. Down in the basement? 
A. Yes, sir. 
Q. Do you know who she was? 
A. I don't know her_name, but I .Jrnow her face, and I lrnow where she 

lives. 
Q. How long since you have seen ·Mr. Dalton? . 
A . . Well, I haven't .seen Mr. Dalton now in about a month or more. 
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Q. Where did you see him the last time? 
A. The -detectives brought him down there to the station house, and 

said had I ever seen him about in there. 
Q. And you told them what you knew? 
A. Yes, sir, I told them about what I knew. 
Q. And you haven't seen Mr. Dalton since t_hen? 
A. No, sir. 
Q. Now, Jim, how was Mr. Dalton dressed the :6rst time you ever saw 

him? 
A. - well, I disremember now how he was dressed. 
Q. Can't you give us any help about that at all? _ 
A. All I can remember him having on, I think, was a brownish looking 

suit of clothes. 
Q.- What sort of hat dld he have on 1 
A. I didn't pay no attentionl....to his hat. 
Q. What sort of shoes did he have on? 
A. I didn't pay no attention to the shoes. 
Q. When was the next time you happened to see him? 
A. The next time I saw him. -

------Q. What sort of clothes did he have on then? 
A. I disremember. I didn-'t -pay no attention to his clothes. 

· Q. The next time, what did he have on? 

---. . 

A. I don't know what he had on the next time; I didn't pay no atten-

Q. And the next time? 
-A. I didn't pay no attention to his clothes that time. 
Q. The last time you saw him, what did he have on? 
A. I didn't pay no attention to his clothes the last time . 
Q. You can't tell me anything about what sort of clothes he ever wore, 

except the one time that he had on a brown suit? 
A. Yes, sir, he lobked like a man that had just got off from work and 

put on clothes enough so as to go through the streets. 
· Q. He had on a brownish suit? 

A. Yes, sir. 
Q. Did he have any mustache the first time you ever saw him? 
A. · No, sir, he didn't have any mustache. 
Q. Did you ever see him with any mustache? 
A. Not to my knowing. 
Q. You know you saw him? 

. . 

A. Yes, sir, I know that I saw him, but I didn't pay no attention to his 
mustache. 

Q. Did he have · any whiskers? 
A. No, sir, he didn't have any whiskers. 
Q. And you don't remember whether be ever had any mustache? 
A. No, sir, I can't remember whethe·r he had a mustache or not. 
Q.- You wouldn't want to say about that? ._ 
A. No, sir, I wouldn't want to say about that, because I don't remember 

about that. 
Q. Now, take the first ·aay you said you waited there for Mr. Frank. 

Did you see anybody, Mr. Darley, that day about the factory, or Mr. Hollo-
way? 11 

_ • 

A ; The first Saturday? 
Q. Yes. ~ 

--: --A. -Yes, sir, ~'-:s=a=w..---4~\-llY.f""'r:-. -=t:Hr.o..-=ilr-hlo"'"w,_.,....a .... y_,tf.l.}....,.rn~r~e~o~n...-+t~he-first Saturday. 
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Q. What time did he leave there Y 

A. · Well, I-don't know .. He left away from there somewhere about two 
or ·half past two, . I reckon. 

Q. Well, don't reckon, please.; tell what you remember Y 
_ __ A.. He left away from there _about two or half past two, all right; I 

couldn't say jusf what time it_ was. 
Q. You don't know what "time -it was? 
A:-He generally stayed-
Q. Not what he generally did; but on that particular _daY--that-day., 

what time did he leave-the first time you said you waited for -M-17 Frank? 
A. He left away from there somewhere about two or half past two. 

. Do ou remember it? 
A. Yes, sir, I can remember it. 
Q. Did you see Mr. Darley that day? 
A. I saw hini that morning;---
Q. Well, now, what time did he leave? 
A. I don't know what time he left. _ 
Q. Well, now, why can't you tell when he left the factory, if you know_ 

when Mr. Holloway left? 
A. Because I ..always met Mr. Holloway when he was leaving, because 

he was always leaving, too. · 
Q. Always leaving? 

-:- Yes, sir. 
Q. You don't know how late he stayed there that day, do yon, nor 

--A-:-Nu;- sir, I don't know whether he came back or not. 
-_Q. · The next time you watched, did you see Mr. HollowaiJ;hat dayf 
A. The next Saturday I watched, I don't think Mr. Holloway was there; 

the next Saturday he was sick. 
Q. You don't think you saw him? 
A. No, sir, I don't think I saw him . 

. Q. He was sick? 
A. He was sick that Saturday. 
Q. He was sick on that Saturday? 
A. Two Saturdays in June. 

I 

Q. He was sick one Saturday when you watched 1 
A. Yes, sir. . 
Q. About what date was it; about what 9.ate . was it when you watched, 

when he w~a~s ~s~ic~k~?~--::---~--:----:----=---=:------­
--------,---- --A. It was somewhere about three o'clock, I reckon. 

Q. What month was it that old man Holloway was sick when you 
watched? -

A. I don't know whether he was sick or not; they told me he was sick. 
Q. T ou said he was sick? 
A. They told me he was sick. 
Q . . They reported to you that he was sick? 
A. Yes, sir. 

' · 

---

Q.---What date was that? -----=,.-----=-----=--==~==----.~~ - --
A. It was about the last of July, the tirst or last-or something like 

that. 
Q. What date was it? 
A. It was the last of July or flrst of August, or something like that. 
Q . . You. s~id he . was sick again. When was he sick again? 
A. ·. He was· sick again up in this year. 
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Q. This year! 
.A._Ies, siL _____ ·· 
~: I am not talking about that. Did you see --Mr. Darley that time 

when Mr. Holloway was sick 1 
A. When Mr. Holloway was sick, I disremember now whether ~ seen 

Mr. Darley that day or not. 
Q. Did you see -Mr. Schiff that day? 
A. I disremember whether I saw Mr. Schiff or not. 
Q. You disremember that 1 
A. Yes, sir. 
Q. Did you see anybody that day 1 
A; Yes, sir, I seen somebody that day. 
Q. Who? 
A. I saw Mr. Frank that day for one person. 

-· Q. I know; but outside of Mr. Frank, who else of the office force did 
you see that day-anybody or notY 

A. The office force; well, I disremember now. 
Q. You disremember now 1 
A. Yes, sir. . _ 
Q. Well, now, the next time you watched there, that was Thanksgiving, 

wasn't it? 
A. No, sir, that was before Thanksgiving . . 

_Q, Before Thanksgiying 1 
A. Yes, sir. 

A. Well, 'it was somewhere about the last of August. 
Q . . _!J~st of August 1 
A. Yes, sir. 
Q. Well, now did you see anybody there that dayY Was Mr. Holloway 

sick that day, too? He was sick that day, too, wasn't he? 
A. No, sir, he wasn't sick that day. 
Q. Did you see him. - --

·A. Yes, sir, I saw him that day. 
Q. What time did he leave that d~y? 
A. I don't know; he left about two o'clock, I reckon. 
Q. Don't reckon, please, Jim; tell us if you h~ ve any memory about it, 

aay so ; and if you haven't, say you haven't, please. --
A. He left away from there about two -o'clock. ,...----. 
Q. Then, awhile ago you said about half past two, and now you .state 

two? 
-A . No, sir, I said he left away from there about half past two the first 

time. 
Q. And this time, what time did you say he left f 
A. I said ·he left away from there about two. 
Q. About two o'clock? 
A. Yes, sir, that time. 
Q. Did you see Mr. Darley that day 1 
A. I disremember whether I did or not. 
Q. You disremember-that? · 
A. Yes, sir. _______ _ 
Q. The next time was Thanksgiving day-that you watched for him 1 
A. The next time I watched for him- · -
q.-:- .. Was Thanksgivmg Day? r 

A. Was· the last day, the last of September, behind Thank~giving Day. 
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Q. That was behind:..........::T:.:h:::'.a~n'...::'.k~s~~,,_...~~· 
----- - - - - - k.--Yes;-s1r. - - - -

Q. Before or after Thanksgiving, Jim? · 
A. This here was- before Thanksg,iving. 
Q. Haven't you said half a dozen times that you watched in September .. 

and that was after Thanks-giving? Haven't you told that a dozen times to 
the jury? 

· A. I said it was after Thanksgiving. 
Q. Yes? 
A. Well, September is after Thanksgiving. 
Q. Your understanding is that it was after Thanksgiving? 
A. Yes, sir, it was after Thanksgiving. 
Q. So that it was in September, after Thanksgiving? 

· A. Yes, sir. 
Q. That is correct, now, Jim? 

·A. Yes, sir, after · ... 'hanksgiving. 
Q. Yes, that is right. Well now, that day, Mr. Darley was there that 

day? 
A. 
Q. 
A. 
Q. 
A. 

Yes, sir, I remember seeing him there that day. 
Was Mr. Schiff there? 
Yes, sir, Mr. Schiff was there that day. 

----- ~-------w 

What time did Mr. Darley leave 
I don't koow-what time he left. 
What time did Mr. Schiff leave? 

J 

A. I don't know what time he left. 
What tim ¥---1~~~-------------:-------

A, Mr. Holloway left away from there about half past two. 
Q. Do you remember that? 
A. Yes, sir, I can -remember that. 
Q. How can you remember when Mr. Holloway left and yet don't 

remember when a·nylmdy else left? -
A. I can always remember when he leaves, because you always have 

to tell him when you have -to leave out and how long _you are going to stay. '. 
Q. You tell him when ·you are going to leave, and how long you are 

going to stay? 
A. I didn't tell him that time, be<'!ause I was going to work that evening. 
Q. The next time, did you tell him you were going to ring out? 
A. No, sir, I didn't tell him that I was going to ring out. 
Q. The next time, did you tell him ? 
A. No, sir, I just told him I was going to work. 
Q. If you never told 11im that you were going to ring out, how do you 

remember when he left? 
A. Because I will tell you, if I didn't have an other work to do I 

would go down to the first fioor and sit on a box and go to smoking, and he 
worked down there. --

. Q. And you didn't tell him when you were going to ring out? ----- - - ------
A. No, sir. I didn't tell-ltim- whe-n---f was going to ringout. -
Q. · Therefore, your ringing out had nothing to do with when he left, 

because you never told him? · 
.A.- No, sir, I never told him that. 
Q.' You never told him anything about it? Well, nqw, m September, 

after Thanksgiving, was Mr. Darley there that qay1· · 
A. Yes, sir, I remember seeing Mr. Darley that day. 
Q. Was Mr. Schiff there that day? 
A. Yes, sir, I .remember seeing him there. 
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Q. What time did Mr. Holloway leave? 
A. Mr. Holloway left ·away from there about two o'clock. 

_Q, The next time you watched was right after Christmas? 
A. · -No,-sir, the next time I watched was Thanksgiving Day, then­
Q. You said awhile ago September was after Thanksgiving Y 
A. · Yes, sir, after-Thanksgiving day. 
Q. All right. Well, now, Thanksgiving Day, the day you have- told 

about in January, who did you see there in January, I meaµ who of the force? 
A. I disremember now who I did see in January when I was there that 

morning. 
Q. You disremember r- -
A. Yes, sir, I disremember. 
Q. Can you remember anybody you saw there? 
A. Nobody I saw there at all. Mr. Holloway, I can remember. 
Q. Jim, isn't it true that on every Saturday morning, a number of peo­

ple come there to that factory always? 
A. Well, I don't know, I couldn't tell; nobody but just them that worked 

there. 
Q. 
A. 
Q. 
A. 
Q. 

or not? 

The first you watched, tell us anybody that come there that day? 
I couldn't remember that; I couldn't ell you. 
You don't know about that? 
No, sir. 
The seeond=time, you don't know whether anybody was working there 

- A. To my memory__,_J _ think there were some young ladies wQ.rking up 
on the four . 

Q. Some ladies working there that evening up on the four floorY --
A. --Yes, sir. -
. Q. That. is your memory about the second time? 
A. Yes, sir. 
Q. Then, the third time, was anybody working there that evening, Satur­

day evening Y 
A. I don 't1fnowaoout fheth1r<l-time. 
Q. .You don't remember whether there were some young ladies working 

up there that evening? _ 
A. No, sir, I don't know about the third time. 
Q. You can't remember about that? 
A. No, sir. 
Q. Well now, Thanksgiving, do you know whether anybody was work­

ing there Thanksgiving evening? 
A. No, sir, I don't know whether anybody was. working there Thanks-

giving evening or not. . 
Q. You don't know whether Mr. Schiff worked there thatevening? 
A. No,-sir, I don't know whether Mr. Schiff worked that evening or not. 
Q. You can't rem'em her that, can you Y 
A. I didn't see Mr. Schiff at all. - ------------ - ---- - -

.~-------~-You can 'nemember wlietner- he·-was- there -or-n.ot? ------- · -·- --
A. No, sir. 

--~'----Q. ·.You wouldn't swear -that he was not there? ------

( 

.\ 

... 

A. I will swear I didn't see him ; I will swear he wasn '.t in. t~e oflice 
with. Mr. Frank. · · · 

Q. You swear to that Y 
A. Yes, sir. 
Q. Will you swear he wasn't there that day? 
A. I will swear Mr. Irby was working in the office. 
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Q. Thanksgiving Day 1 
A. No, sir, he .wasn't working in the office on Thanksgiving. · 
Q. The next time, was there any ladies-working on the fourth floor? 
A. I don't remember. 
Q. You don't remember whether there were qr not? 
A . . No, sir. 

- - Q. You can't remember that? 
A. No, sir. 
Q. They might have been 1 
A. I didn't see none of them there. 
Q. You didn't see them? 
A. No, sir. 
Q. You only saw them working there one dayY 
A. I saw them working there the second evenin__g..! ___ _ _ 
Q. On the fourth floor . 

. - ---- Q. Did you say anything about it 1 · Do you think that you told about 

---- -- -

watching for Frank at that time. You think you told that at tha:t time 1 
A. I don't "Know where I told them at that very time. 
Q. Didn't you say that you_did Y 
A. No, sir. 
Q. That's your opinion that you did 1 

· A. I aint got no opinion about it. 
Q. Well, that's your best recollection tha 

No, sir, it's not my best recollection. 
Q. Well, what is your best recollection, that you didn't then? 

0 

A. What do you mean by that. 
Q. Did you or did you not Y 
A. I don't know, sir. I'm telling you the truth. 
Q. Well, he had already had that signal about stamping and whistling 

a long time. W_hat did he give it to you over again for1 
A. He told me that Thanksgiving, but didn-'t-do it until I set then on the 

box .. 
Q. Didn't you say he always gave you that signaH 
A. No, sir. I didn't say he always gave me .that signal. 
Q;· Gave it to you Thanksgiving? - · · 
A. Yer, sir. · 
Q. And repeated it to you that day again? 

--A. Yes, sir. 

The witness Conley was examined by the solicitor, who brought out the 
- - direct -questions and answers Supra, and was th~n cross-examined by the de~ 

fendant, when counsel brought out .the cross-questions and answers Supra. 
Thereafter, and while the witness Conley was still --on the stand, Defend­

ant's Counsel moved to rule out, exclude, and withdraw fr()Ht the jury each 
and all of said questions and answers, upon the grounds stated at the time 
said motion was made that said questions and answers were irrelevant, imma-

. terial, prejudicial, and -dealt with · other -matters and thingsirr..elexant and dis­
connected with the issues in the case. 

The Court denied this motion in writing, making in so doing the following 
order: 
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"When the witness Conley was still on the stand his testimony not having 
been finishe~ the defendant, by his attorneys, moved to rule out, withdraw 
and e~clude from the jury each and all the above questions and answers, be­
cause the same are irrelevant,-immaterial, prejudtcial, -na deals with other 
matters and things irrelevant and disconnected with the issues of this case. 
'After hearing argument of counsel, the Court overruled the motion to rule out, 
-Withdraw <>r exclude said above stated_qnestions and answers from the jury, 
but permitted the same to remain before the jury.'' 

In making said order and declining to rule out, exclude and withdraw said 
questions, and each of them, as well as all of the answers and each of them, the 
Court erred, for the reason that said questions and answers, each and all of 
them, were irrelevant, immater_ial, illegal, prejudicial, and dealt with other 
matters and things wholly disconnected with the issues · on trial, and the same 
amounted to accusing the defendant of other and independent crimes. 

·Defendant contends that this ruling of the Court was highly prejudicial 
to the defendant, tending to disgrace him before the jury and expose him 
to a conviction, not because he had committed murder, but because he was 
accussed of d-epravity and degeneracy. 

When the third of the direct questions here--sought to be excluded was 
asked by the solicitor the d~fen~ant objected because the evidence sought . 
would be imm · ea-the objection bat the-sotrcitur _ _______ _ 
continued with the ba\ance of the direct questions and answers he-re objected 
t-0 ~-n.d the -cross-questions were thereafter asked and the answers given. The 
Court therefore erred in not excluding and withdr~wing all of said testimony. 

14. Because the Court erred in not ruling out, excluding, and withdraw­
ing the following evidence direct and cross of the witness Conley, upon motion 
of defendant's counsel,_ made while Conley was still on the stand. 

''I always stayed on the first floor like I stayed April 26th and watched 
for Mr. Frank while he and a young lady would be up on the second floor 
chatting. I don't know what they were doing; he only told me .they wanted 
to chat. When the young ladies would come there, I would sit down at the 
first floor and watch the door for . him. I watched for him several times. 
There will be one lady for Mr. Frank and one ladyr or another young man 
who was there. Mr. Frank was there along on Thanksgiving Day. I watched 
for him several .times. A tall, heavy built lady come there that day. He told 

-----me when the lady came he would stamp and let me know that was the la._dy, 
and for me to go and lock · the door. Well, the lady came, and he stamped, 
and I locked the door. He told me when he got through with the lady he 
would whistle for me to go and unlock the door. . . . And he says: (on 
April 26th) 'Now, when the lady comes, I will stamp like I did before' . . . 
I have seen Mr. Frank there in the office two or three times before Thanks-
giving, and a lady was in the office, and she was sitting down in a clia1r a:Wl -·- · -­
she had her clothes up to here·, and he was down on his knees, and she had 
her hands on him. I have also seen Mr. Frank another time with a young 
lady lying on the table. She was on the edge of the table. I don't know the 
name of the woman tlJ.at. was there Thanksgiving.Pay; the man that was there 
was Mr. Dalton_. · The lady that was there was a tall built lady, heavy 
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weight, she was nice looking, had on a blue looking dress with white dots in 
it, had on a greyish looking coat with kind of tails on it, white slippers and 
white stockings. -

CROSS EXAMINATION. 

"The _fu·st time T watched for Mr. Frank was sometime du_ring· last sum­
mer, about in July. I would be there sweeping and Mr. Frank come out and . 
called me in the office. That was on a Saturday, about three o'clock. As to 
what Mr. Dalton would do, the young lady· that worked at the factory would 

··go out and get him and bring him back there. That was Mr. Dalton's lady. 
The lady that was with 1\fr. Frank was Miss Daisy Hopkins. She worked_ up 
there on the fourth floor. When Mr. Frank called me, there was a lady in the 
office with him. He talked to me in the lady's presence. She was Miss Daisy 
Hopkins. That was three or half past thrg_e. He would say: 'Did yoll see 
that lady go out there 1 You go down and see nobody don't come up here and 
you will have a chance to make some money.' One lady had already gone 
on out to get that young man, and the other lady was present. She came 
back after a while and brought Mr. Dalton with her. They walked into Mr. 
Frank's office and stayed there ten or fifteen minutes, came back down, and 
she says: 'All right, James,' and I says: '.All right;' and I would go back 
there . to the trap door that leads down to the basement, and I pulled _up the 
trap door, and-they went down there. I opened the door because she said she 
was ready; I knowed where she was going. Mr. Frank told me to watch; he 
to me w e:re-t ey were gomg. . on t now ow ong t ey staye t ere; 
I do:Il'-t know what time they came back, but they came back after a 

-- while, -the same way t-h.e-y- e-ame-· down. I kept the doors shut-not locked­
all the time, and never left it. Mr. Dalton gave me a quarter and went out 
laughing, and the lady went up the steps. She didn't stay very-long and 
came down, and after that Mr. Frank came down and left. That was about half 
past four. I left before Mr. Frank did. He gave me a quarter. That was 
the first Saturday. The next Saturday was about two weeks after that, about 
the last of July or the first of August. He told me the same Saturday that 
I was there: 'Now, you know what you done for me last Saturday. I want 
to put you wise this Saturday.' I says: 'All right, what time?' He says: 
'Oh, about half past.' He got back from lunch about a quarter past two, then 
Mr. Holloway left, and then Mis·s Daisy Hopkins came into his office. l\fr. 
Frank came out, popped his fingers and bowed to me-bowed his head to me, 
and then went back in the office. Then, I went down and stood by the door. 
I didn't lock it; I shut it. I don't know what happened next; I didn't hear 
him come out---uf his office at all. Then I went down and watched . . No, I didn't 
hear her come Q.Ut of his office. Mr. Frank stayed there about a half an hour 
that day, then the girl went out. He gave me a half a dollar, this time. The 
next time I watched for him was before Thanksgiving Day, sometime in the 
winter, about the last part of August. When he-told me he wanted me to 

_ _ _ _ ____ watch for him that time, it was on the fourth floor; right at the elevator. 
Snowball was standing there then. Mr. Frank says: 'l want to put you wise 
ag~in for to-day.' He came back about half past two, and_he says-: 'She...Jrill 
be here in a minute.' The lady that came in was one that worked -on-the-fourth---._ 
floor. I don't know her name. It wasn't Miss Daisw Hopkins. She had hair 
like Mr. Hooper's, grey h_aired. She had a green suit of clothes. She .went 
to Mr. Frank's office, and then I watched. I didn't hear them leave Mr. 
Fran-k's office. Then she came out, and then he came out and went out the 
factory, and . then he came back. I stayed there waiting for him. He said: 
'I didn't take out that money.' -I . says: 'I seed you didn't.' He said: '·That's 
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all right, old boy, I don't want you to have anything to say to Mr. Herbert 
or Mr. Darley about wh-at's-going on-around here.' The next time I watched 
was Thanksgiving day. I met Mr. Frank there about eight o'clock in the 
morning. He says: 'A lady will be here in a little while· me and her are 
going to chat. I don 'I, want you to do no work; I just wa~t you to watch.' 
The lady came in about a half an hour. I didn't know her· I have never seen 
her working at the factory. I had seen her_ at the factory two or three nights 
before Thanksgiving Day in Mr. Frank's office about eight o'clock. She was 
a nice looking lady. I think she had on black clothes. She was a very tall, 
heavy buti(Jady. The front door was open when she came Thanksgiving Day. 
She went up>§tairs and went in Mr. Frank's office. Mr. Frank came out ·and 

· stamped right above the trash barrel. I was down stairs about the trash 
barrel. He told me he was going to stamp two times; then he stamped, and 
I closed the door, and then 1-came back and sat on the box about an hour and 
a half. Mr. Frank says: 'I'll stamp after this lady comes, and you go and shut 
the door and turn that night latch.' That's the first time he told me to lock · 
the door, and he says: 'If everything is all right, you take and kick against 
the door.' And I kicked against the door. I stayed there about an hour and 
a half that time.--Tiie-n, Mr. Frank came down 3.Ild unlocked the front door, 
lookoo- up the street, and then went back and told the lady to come down. 
She came down and said to Mr. Frank, while they were walking: 'Is that the 
nigger J ' . and he says : 'Yes.' And she says : 'Well, does he talk much?' and 
he says: 'He's the best nigger I've ever seen.' They went on out together; 
Mr. Frank came back. I went in his office. He gave .!Ile ·a $1.25. The lady 
ia on a ue s nr w1 l w I e · · , · :stinpnp-eerrls~a:nnrfld~wrth»ifite~s.fitoFH4f---------___:_ __ 
ings, and a grey tailor-made coat with pieces of black velvet on the edges 
of -it, and a black hat with big black feathers over. The next time I watched 
for nim was :CSaturday in January, right after the first of the year.- He-said-- · 
there will be a young man and two ladies that would be there that Saturday 
morning. I was standing by the side of Gordon Bailey on the elevator when 
he come and -told me that about half past seven in the morning, and he said 

. .J could make some money off this man. Gordon Bailey and me was on the 
elevator together. He could hear what l\fr. Frank was saying. I got through 
cleaning at about a quarter after two and stayed at the door. It was open, 
and the ladies came about half past two or three o'clock, and the young man 
came in and says: ':Mr. Frank put you wise? ' 'Didn't he tell you to watch 
the door, two ladies and a young man would be there? !.. He said: 'Well, I'm 
the one.' Then he come and told the ladies to come on, and they went up 
stairs towards the clock; they stayed there about two hours. I didn't know 
either of the ladies. I don't know what they had on. The man was tall, 
slim built, heavy man; he didn't work there. I seen him talking to Mr. Hollo­
way frequently during the week. That's the last ti~e I watched for him. 
Snowball and I were in the box room when he told me to watch for him that 
time. I don't know if he knew Snowball was there or not. The day before 
Thanksgiving, when he talked to Snowball, we were on the elevator. Snow­
ball could _have heard anything that was said; Mr. Frank saw Snowball 
stan_ding-there. . . . Miss Daisy Hopkins worked at the factory from June, 
1912, until Christmas. I worked on the ~same floor with her. I am sure she 
worked there from June until about Christmas. She was a low lady, kind of 
heavy; she was pretty, chunky, kind of heavy weight:---l--remelnber that she . 
was there in June because I took a note to Mr. Herbert Schiff which she gave __ 
me. Mr. Schiff said it had June· on it, when he read it. It was on the outside 
of the note. I looked and seen something on it; I don't know what it was. 
It was on the back of-th.e-n.ote=J..u.n.e-som.ething,-and he fau@eed atJt. I know 
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Miss Daisy Hopkins left at Christmas, because Mr. Dalton told me that she 
wasn't coming ba.;k. It was one Saturday. Mr. Dalton was a slim looking 
man and tall, with thick eye lashes, black hair, light complected, weighed about 
135 pounds, about thirty-five years old. I seen him around the factory several 
times. The first time was somewhere along in July, when he come "in there 
with a lady. About two week.s after that, I met him at the door, about the 
last of August. The next time was just about Thanksgiving Day. Then I saw 
him after Christmas when he come there with a lady. Him ancl the 1ady was ,.. 
down in the basement. I dorr't know who she was. Last time I saw him was 
down at the station house. The detectives brought him down there. First 
Saturday I watched for Mr. Frank, I saw 1\Ir. lJOll (lwa.v there; he left about 
half past two. ! _saw Mi:. l)arley_that_morning-;-don1t-know-what time he left: 
TherieitSaturday I watched Mr. Holloway wasn't there; he was sick. That 
was about the last of July or first of August. The next time I watched, about 
the last of August, I saw Mr. Holloway. He left about two o'clo~k. The day 
I watched for him in September, after Thanksgiving Day, I saw Mr. Holloway 
leave about half past two. Schiff and Darley were there. I disremember who 
I saw there in January, except l\fr. Holloway. Sometimes some of the 
girls worked there on Saturdays. Don't remember any girls that worked 
there on the first Saturday that I watched. The second time I watched, I 
think some ladies were working up on the fourth floor. I don't know about the 
third time, and I don't know whether anybody was working there Thanks­
gi'ving afternoon or not. I dian 't see Mr. Schiff at all that day. I will swear 
he wasn't in Mr. Frank's office that day. I don't remember whether any 

- .• 

----------Ha11+1d1+ie~s-worked there the other times I was watching, or-IWt. . . . I do,~to--------
know whether I told them (detectives) about watching for Frank at that time. 
I haven't got any opinion about it. I haven't got any recollection. He told 

-me about stamping and whistling on Thanksgivin~ Day, but didn't do it until 
I set then on the box.'' · · · 

on ey had testified both on direct and had been cross examined for a day 
and a half on other subjects, as above set out, and while on the stand and 
after testifying as above set out, counsel for defendant moved · to rule out, 
exclude and withdraw each and every part of the evidence given by the witness 
as to all transactions had between Frank and other women at other times 
than on the day of the alleged murder, upon the grounds, made at the time, 
that evidence of such transactions was irrelevant, immaterial, illegal, preju­
dicial, and dealt with other matters and things irrelevant to and disconnected 
with the issues on trial, and the same amounted to accusing the· defendant of 
other and independent crimes. 

The evidence next above set out was, and is, all the evidence given . by 
Conley deB:ling with Frank's transactions with women at other times than 
on the day of the murder, and was the evidence sought to be ruled out, ex­
cluded, and withdrawn from tlie consideration of the jury . 

. The Court declined, upon the motion made and for the reasons argued...v­
to rule out, exclude and withdraw such evidence fi:om the jury but left the 
jury free to consider t.l1:e same. r 

The ruling of the Court was, and is, erroneous, for the reasons alleged 
above, and the Court erred in not granting the order asked, ruli.ng out, ex­
cludi11:g, and withdrawing such evidence from the jury. 

- -----
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When the solicitor first sought from the witness Conley the evidence 
here sought to be excluded the defendant objected because the evidence sought 
to be brought out would be immaterial. The Court ruled that such evidence 
would be immaterial, but after this ruling the solicitor brought out the direct 
testimony here sought to be ruled out and excluded. After the direct testi-

. --- ·-- - - mony -supra-had-been brought out after the Court's ruling, -tb_e--0ross-testi­
mony supra. he.re sought to be withdrawn was also brought out in an effort 
to modify or explain the direct evidence. Under the circumstances the Court 
ought to have granted the motion to exclude and withdraw all such evidence 
and for failing to do so committed error. 

Movant assigns as error the action of the Court in allowing this evidence 
to go before the jury because the same was illegal, irrelevant, immaterial 
and hurtful to the defendant. 

15. Because the Court permitted, over the objection of defendant's coun­
sel made when the evidence was offered, that such evidence was irreleyant 
and immaterial, the witness Conley to swear that the police officers took him 
down to the jail, and to the door where Frank was, but that he never saw 
Frank at jail. and had no conversation with him there. 

. . .. ·. - - --
The Court erred in permitting the introduction of this evid.ence, for the 

reasons above state~ It was hurtful for the reason that the solicitor ·con-
onley, and that 

1.6. Because the Court, over objection of the defendant, made at the time 
the evidence was offered, that the same was irrelevant, immaterial, and not 
binding on Frank, permitted the witness, Mrs. White, to testify that Arthur 
White, her husband, and Campbell are both connected with the Pencil Com­
pany, and that she never reported seeing the negro on April 26th, 1913, which 
she testified she did see, in the pencil factory, to the City detectives until May 
the 7th, 1913. · 

For the reasons above stated, the Court erred in not excluding the evi­
dence, and for the reason that the solicitor, in his address to the jury, con­
tended that the fact that there was a negro (which he contended was Conley) 
in the factory .the morning of April 26th was concealed fro.m the authorities, . 

---~and-that such concealment was evidence of Frank's guilt. 

17. Because the Court permitted, over the objection of defendant's conn- , 
sel made whe.n tlw--same was offered, that the same was irrelevant and imma­
teria1, the witness Mangum, to testify that Conley and another party went 
down from the pencil factory to the jail, that he had a conversation witrr-Mr:-­
Frank ab.out confronting Conley, Frank then being on the fourth floor of the 
jail; that Chief Beavers, Chief Lanford, and Mr. Scott, with Conley, came to 
the jail to see Frank, and they ·asked ·him if they could see him; that he said: 
''I will go and se~; and,. if he is willing, it is all right;'' that he went to Frank 

55 



and said: "Mr. Frank, Chief Beavers, Chief Lanford and Scott and Conley 
want to talk with you, if you want to -see them;" that Frank said: "No, my . 
attorney is not here, and I have got nobody to defend me;" that his lawyer 
was not there, and that no one was there to listen to what might be said. 

-· The Court erred in admitting this evidence for the reasons above stated. 
The solicitor in his agument pressed-Oil-- the jury that the failure of 

Frank to face this negro and the detectives was evidence of guilt, and .movant 
contends same was prejudicial. 

18. Because the Court erred in permitting the witness, Dr. H. F. Harris, 
over the objection of the defendant, made at the time the testimony was 
offered that the same was irrelevant and immaterial, to testify: 

"I might preface my remarks on this by saying that inore than 12 or 15 · 
years ago someone told me that the reason that cabbage was considered indi­
gestible was because they were ordinarily cooked with meat or grease, and 
with the idea of settling this question, on my clinic I got a lot of pat_ients 
whose stomach w·ere not in very good condition, and made a number of ex­
periments particularly to determine the matter as to whether or not this 

·'-----r . was the case. During the cour~e of the experiment tliat I made at that time, 
I was struck by the facttllat the behaviour of the stomach after taking a small 
meal of cabbage and bread. either cornbread or biscuit,-that the behaviour 
of the stomach ''."as practically the same as after taking some biscuit a~d some 

er a one. . 
"I discovered, as I say, at that time, that our ideas about how quickly 

.cabbage digested were rather erroneous, and as I remarked a moment ago, I 
observed that the stomach freed itself of a mixture of cabbage and bread just 

_ about as quickly as we only gave bread alone; the amount of recovery on 
the part of the mucuous membrane in the way of sufficient gastric juices was 
about the same practically ·or-probably a little bit more recovery with cabbage. 

"It is the only way I can get at it, it is the only real knowledge I have· 
on the subject in connection with the work that was done in this particular 
instance here. '' 

The witness Harris testified that from the state of digestion of the food 
found in the stomach of :Mary Phagan he could say she died in 30 or 40 min­
utes after her last meal of bread and cabbage, over the _ _o_bjection above made 
and the further objection that the witness could not give the result of other 
and different experimen_ts made 12 __ .or_ l5 . y..ears ago upon persons "whose 
stomachs were not in a ve~good condition,'' and not under the same cir­
cumstances and .conditions, -to sustain and bolste'r up the experiment made 
upon the stomach of Mary Phagan, and to sustain his assertion that Mary 
Phagan died from 30 to 40 minutes after she ate her last meal. 

The Court overruled the objection and admitted the testimony and in 
doing so, the court for the reasons indicated, ·committed prejudicial error. 

19. Because the court erred in permitting the witness, Dr. H. F. Harris, 
to testify, over the objection of the defendant made when the evidence was 
submitted, that the same was irrelevant and immaterial and that experts could 
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not_ give ~o su~tain t~~ir opinions individual and isolated experiments but must 
answer from their knowledge of the science obtained from all sources, that . . 

"Knowing the facts that cabbage would pass out of the stomach very 
quickly in a normal one, I ascertained her digestion, and as soon as I saw the 
cabbage in this case, I ·at once felt certain that this girl either .came to ~er 
death or possibly the blow on her head at any rate, a very short time, perhaps 
three quarters of an hour -Ofhalf an hou:r or forty minutes, or -sometliing like 

_ _ that, before death occurred. I then began a number of experiments with some 
gentlemen who had normal stomachs with a view of judging of the time. 

''I had the mother of the girl to cook some cabbage, and it wa.~ given to 
people with absolutely normal stomachs; that I know from investigations of 
their stomachs. · 

''I will state in general terms there were only four persons experimented 
upon, and two of them were experimented upon twice in this connection, and in 
every single instance the effect on the'-cabbage wa4ractically the same, that 
is, it was almost entirely digested, notwithstanding the fact that I had those 
men given some pieces just as large as were found in-Mary Phagan's stomach, 
and I took pafos to see to it that they did not chew this cabbage, but they 

_ ate it very rapidly, in three or four minutes, gulped it down, so that we would 
have as nearly as possible the conditions that I was certain existed at the 
time Mary Phagan a_t_e her last meal. The result of this, you gentlemen have 
seen.'' -

·- l 

(The witness here was permitted over the. objection-as above stated, . to 
~----------(!t-A-f:lrttt:~e-ver~l-ass-jars-containing whnt-:purporte~l=--~~c=r't=-~==-=--r-=-::r------:-------

·~ 

cabbage, resulting from experiments made.) 

"Now I know from my observations of the cases that I present here that 
the digestion of these persons was normal. I did not make a microscopic 
examination of the stomachs of the gentlemen experimented upon, but I 
made an examination of their stomachs to see how they secrete their food, · 

-which is the only way we can tell. You can take the fluids and tell whether 
the stomach is normal, it is the only way we possess. 

''I merely wish to call attention to the fact that I made experiments 
which varied in the time that the contents were in the person's stomach, from 
38 minutes, which was the time the contents were in the stomach of the boy 
14 yea-r-s-of age, to 70 minutes, in another one of my cases, and the results in­
dicated in every instance, from 38 to 70 minutes, in every single instance, the 
cabbage was practically. digested, practically altogether -so.'' ; .. 

·Over objections made as is above stated, the Court permitted this testi­
mony to go to the jury and in doing so committed prejudicial error. Ex­

- perts can testify f-rom the given state of any science, but can not explain the 
process or results of particular experiments made by themselves. 

________ _...Q--B.e.cause the-Court permitted the witness Harris to testify as follows: 

"I wish to say that I made a microscopic examination of those contents 
of the stomaGhs, apd while I found in Mary Phagan 's case, except in the 

__ case of_ particles of cabpage that were chewed up too small to ~ive · sufficient 
indication, the cabbage tbat was in the stomach gives every indication of hav­
ing been introduced into it within thre~ quarters of a~ hour; the microscopic-
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examination showed plainly that it had not begun to dissol~e, or at least, only 
H very slight degree, and it indicated that the proeess of digestion had not 
gone on to any extent at the time this girl was rendered unconscious at any 
rate. I wish further to state that on examining Mary Phagan 's stoma.ch I . 
found that the starch she had eaten ·bad undergone practically no alteration; 
there were a few of the starch cells which showed the beginning of the pro­

--------·cess of digestion, having changed into the substance called erthro-dextrine, 
but these were very much rarer than is the case in a normal stomach where 
the contents are exposed to the actions of the digestive fluids for something 
like, say 50 or 60 minutes. The contents taken from the little girl's stomach 
were examined chemically, and the result of the chemical examination showed 
that there were orily slight traces of the first action of the digestive juices on 
the starch, thus confirming my microscopic examination, and showed clearly 
that only the very beginning of digestion had proceeded in this case. 

"As I was saying, of even greater importance in this matter, it was found 
that there were 160 cubical solids, or about five and a half ounces of total 

_ _c_ontents._ remaining in the stomach, and after an ordinary meal of cabbage 
and bread, this is not the case. Under ordinary conditions, we get out per­
haps on an average of something like anywhere from 50 to 60 or 70 cubic 
centimeters, or, say from a half to a third of what was found in this case, 
and it was plainly evident that none of this material had gone into the small 
intestine, because that was examined for it from the mouth out to the· begin­
ning of-the-large intestine, which is many feet away from it in the neighbor-

. ood of something like 25 feet . away, and there was very, very little food 

~ -. . 

---------~fo;:cu=n=d~in the...smalLintestine, none at-all,as-a fact, in t-he-smfill-intestine, which ______ _ 
showed clearly, as I_ have said, that the contents of the stomach had not be-
gun to be pushed on into the small intestine at the time that death occurred. 
This pushing on begins in about half an hour after such a meal as this, and by 
the time an hour is reached, the g-reater part of what is introduced into the 
stomach is already down in the small intestine, so that it becomes very clear 
from lhist hat -digestion had not proceeded to any extent at all." 

The above testimony of Dr. Harris was objected to when offered because 
the same was argumentative. It was not, as movant contends, a statement of 
fact, scientific or otherwise, from which the jury could for themselves draw 
conclusions, but was a mixture of facts and arguments. 

•• 

The Court declined to rule out this testimony, and declined to force the--- -
witness to abtstain from arguments and state the facts. This argument of the 

--witness-was- clearly prejudicial to the defendant and failure to rule out the 
testimony was error. 

-21. -Because, the Court permitted the witness C. B. Dalton to testify 
over the objection of defendant, made when the evidence was offered and 
before cross _ exa.min~tion, that the testimony was irrelevant, incompetent, 
immaterial and illegal, dealt with other matters than the issues on trial anq 

- -----Was prejudicial to the 'defendant's case; that he knew Le0-Frank,- visited the 
National Pencil Co. 's plant and saw Frank there four or five times; that he 
was in the office of Leo -prank, that he ha-s been there thre~ or-fom times 
with Miss Daisy ·Hopkins, and at these times Frank was in his office; that 
the witness had been in the· basement, going down the ladder, that Frank _ 
knew he was in the building; out -does not know whether Frank knew he was 
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in the basement; that he saw Conley there when he went there; that some­
times when he saw him in his office. there would be ladies there, sometimes 

:.....--------~ 

there would be two and sometimes one; he did not know how often he saw · - - -
Conley there, but sometimes he would give him a quarter, that he did that a 
half dozen or more times; that h.Lwent to the factory about once a week ror 
a half dozen weeks, that he saw Frank there in the evenings and in the day _ 

______ --L.uw~~uu~~s-he-wettld--see-cold drinks in the office, Coca-Cola, lemon limes, 
etc., that sometimes he saw beer in the office, that he never saw ladies there 
when beer and cold drinks were there do anything and never saw -them -do -
any writing. 

_ __ -- .The Court permitted this testimony of Dalton to be· heard over the ob­
jections made as aforesaid and for such reason committed error. · 

This evidence was peculiarly prejudicial to the defendant because the 
solicitor insisted, in his argument, that in addition to being independent tes­
timony looking to the same end, that it corroborated the testimony of Conley 
as to immoral conduct on the. part of Frank. . 

22. · Because the Court permitted the witness C. B. Dalton .to be asked 
the following questions and make the following answers, l>ver the objection .. ;·w.._ ;-__ . • 

. of the defen<!!l-nt made at the time the evidence was offered, and before cross 
------~~na-t-i-0n,-t-h-at-the-t-esti-mony~ve-lant, incompe:~e-n~,~1-m_m_a~=e-r~ia-.-,-------==----

... 

and illegal, ~ea.It with other matters and things than the issues of the trial, 
was pre.judicial to the defendant. 

Q. Mr. Dalton, have you ever worked at the pencil factory? 
A. No, sir. . 
Q. Do you know Leo M. Frank? 
A. Yes, sir. . · ----
Q. Do you know Daisy Hopkins? 
A. Yes, sir. 
Q. Do y.ou know Jim Confey? 
A. Yes, sir. 
Q. Have you ever visited the National Pencil Factory? 
A. Yes, sir; I have been there some. 
Q. How many times? 
A. I don't know; three, or four, or five times. 
Q. Were you ever in the office. of Leo M. Frank? 

- A. Yes, sir. 
Q. -On what occasion? .. - ----- · 
A. I have been there two or three times with Miss Daisy. 
Q. Where was Frank when' you were there 1 
A. He-was in the office; I don't know whose office it was, but ne was 

in the office. 
Q. Were you ever down in the basement? 
A. Yes, sir. · 
Q. Wh~t part of the· basement did you visit? Can you tell me on that 

diagram (indicating) ? 
A. I have been down that ladder. 
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Q. (Looked at No. 12). Did Frank have any knowledge of yqur b~si­
ness down ther·e? 

A. I don·'t know; he knowed I was in the _b_asement · he lrnowed I was 
--- there. 

- - - Q. - was Conley · there when you were there? 
A. Yes, sir·; I seen Conley there, .and the night-watchman, too-he 

wasn't Conley. · ~ · 
Q. At the time you saw Frank there was anybody else in the office with 

him? 
A. Yes, sir; there would be some ladies there; sometimes two and some­

times one, maybe they didn't work in the morning and would be the-re in the 
evening. 

Q. How many times . did you pay Jim Conley ·anything? 
A. I don't know. 
Q. About? . 
A. Gave him a quarter when I was going in sometimes; I 'expect I gave 

him a half dozen or more-about every week. 
Q. What time of day or night was it tl)at you saw Mr. Frank in his office? 
A. It was in the evening-in the day· time, sorter. 
Q. What, if anything, would he have up there at the timer 
A. Sometimes he would have cool drinks. 
Q. What kind of drinks? 
A. Coca-Cola, lemon lime, or something of that sort. 
Q. What else? · ··-- · -

------------A~.~-tffi'~-Reer,s<ttnet-i-nl~~.---------------------------1 

,• 

- -----

_ .Q, Some-beer? 
A. Yes, sir. 
Q. Were those ladies doing any stenographic work up there? 
A. I never seed them doing any writing. I never stayed there long, but 

I never seed them doing any writing. 
Q. You never saw anything of thaf kind going on Y 
A. No, sir. 
The Court permitted these questions and answers to be heard by the jury, 

over the objection of the defendant, aforesaid, and committed error, for the 
reasons aforesaid. His evidence was particularly prejudicial to the defendant, 
b_~c~use the solicitor insisted in his argument that it corroborated the testi­
mQny of 'Conley as to immoral conduct on the part of Frank. 

The Court erred for the reasons above stated in not ruling out _and ex­
cluding from the jury each and all of the above questions and answers. 

23. Because the Court permitted, over the defendant's objection, made 
when the testimony was offered, that it was illegal, immaterial, and because 
it could not be bindi~g on t.he defendant, the witness S. L. Rosser, to testify 
that since April 26, 1913, -he had been engaged in connection with this case; 
that he visited Mrs. Arthur White subsequent to April 26; that the first time 

I 

the witn'ess ever claimed to have seen the negro at the factory when she went 
into the factory on ·April 26th, was· some time about the 6th or"""7ll'r of May. 

The Court, over objections as stated, ·admitted thP. testimony just above, 
and in doing so erred, for the reasons herein stated. 

This was particularly prejudicial to the defendant, because · the solicitor 
contended in his argume~t to the jury . that the fact that factory employees 
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did not disclose the fact that Mrs. White saw the negro on April 26th, was 
evidence that the defendant was seeking to suppress testimony material to 
the discovery of the murderer. 

24. Because, during the trial, and on August 6, 1913, pending the motion 
of defendant's counsel to rule out the testimony o{tbe witness-Conley tending 

to show acts of perversion on the part of the defendant and acts of immorality 
wholly disconnected "'.ith and disassociated from this crime. (Such evidence 
being set out and described in grounds 13 and 14 of this motion.) 

The Court declined to rule out said testimony, and · immediately upon the 
statement of the Court that he would let such testimony remain in evidence 
before the jury, there was instant, pronounced and continuous applause 
throughout the crowded court room wherein the trial was being had, by 
clapping of hands and ·by stamping of feet upon the floor. 

The jury was not then in the same room wherein the trial was being had, 
·but in an adjacent room not more that fi.fiy feet from where the judge was 
sitting and not more than fifteen or twenty feet from portions of the crowd 
applauding, and so close to the crowd, in the opinion of the Court, as to prob­
ably hear the applauding. 

-Immediately upon said applauding the defendant's counsel moved the 
r---------t~!'t't--f7~!rlm-TI*'"rn-l-n-f?-+-h-o-~m-c=---,4'1~n~d~,-u"-pon-the announeement of th~ Court 

that he would not grant a mistrial, moved the Court to clear the Court-room, 
so that other demonstrations could not be luut----·- - ------·-_- --· -~--

The Court refused to grant a mistrial and declined to clear the court­
room. 

In refusing a m-istrial and in declining to clear the court-room, the Court 
err~d . The passion and prejudice of those in the crowded court-room were 
so much aroused against the defendant, as contended by counsel for the de­
fendant, that he could not obtain a fair and impartial trial. 

The Court, as movant contends, also erred in not clearing the court-room 
of the disorderly crowd, but left them in the court-room, where . their very 
presence was a menace to. the jury. 

It is true that the Court did threaten that upon a repitition of such dis­
order he would clear the court-room, but such a threat, as movant contends, 

------- -o.S--Wholly inad.equate, as evidenced by the fact that during the .same day of 
the trial, while the witness Harris was upon the stand, the crowd laughed jeer­
ingly when Mr. Arnold, one of the defendant's counsel, objected to a comment 
of the solicitor, and that, too, in the presence of the jury. 

- - - And again, during the trial, when l\1:r. Arnold, one of the defendant's 
counsel, objected to a question asked, the following colloquy took place: 
. .. . ·Mr. Arnold: ''I object to that your Honor; that is, entering the orders 

on that book merely; that is not the question he is asking now at all. 
The Court: "What is the question he is. asking now 1" (Referring to 

question.s asked by the Solicitor-General.) 
-- Mr. Krmrld-: - ''He-is-askirrg- lmw- long--i t-ook to do all this work con­

. nected with it.,,_ -.(Referring to work .done by .Frank the daY- of the murder.}_ 
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The Court: "Well, he knows what he is · asking him." 
Up.on this suggestion of the Court, that the. SoHcitor knew what he was 

doing, the spectators in the court-room applauded, creating quite a demon­
stration. 

Mr. Arnold again complained of the conduct of the spectators in the court­
room. The Court gave no relief, except directing the Sheriff to find out who 
was making the noise, to which the Sheriff replied that he could maintain order 
only by clearing the court-room. 

25. Because the Court_erred in admitting, over the defendant's objection, 
------- - 1111'de-at the time the testimony was offered, that it was illegal, immaterial and 

irrelevant, the introduction of certain glass bottles containing partly digested 
cabbage, which resulted from· tests made on other parties by the witness,_pr. 
Harris, wherein the cabbage which he claimed to be cooked the same as was 
the cabbage e~ten by Mary Phagan, after it had remained in the stomach of 
such other parties from 30 to 50 minutes were taken out by means of a stom­
ach pump. 

• 

The purpose of tbese experiments was to show the state of digestion of 
this cabbage in comparison with the state of digestion of the cabbage taken 
from the stomach of Mary Phagan, so as to sustain the,. contention of the State 
thnt Mary Phagan was killed within 30 or 40 minutes. after eatin _ the cahha 
an rea . 

Tl!e Court admitted these samples of partly digested cabbage taken from 
the stomach of others, as aforesaid, and in doing so, committed error for the 
reasons above stated, and for the further reason that there was no evidence, 9 

- as the defendant's counsel · contend, that the same circumstances and condi­
tions surrounded these other parties in the eating and digestion of the cabbage 
as surrounded Mary Phagan in the eating and digestion on her part and no 
evidence that the stomachs of these other parties were .in the same condition 
as was Mary Phagan 's. 

26 . . Because the Court, 'in permitting the witness, Harry Scott, to testify 
over th.e objection ot defendant, made at the time the testimony was offered, 
that same was irrelevant, immaterial and not binding upon the defendant, that _ 
he did not get any informati~I!_from anyone connected with the National Pen-

·-cff Company that the negro Conley could wrire,--but that he. got his information 
as to that from entirely outside s<YIIrces, and wholly disconnected with the Na~ 
tional Pencil Company. 

The Court permitted this testimony to be given over tneobjections above 
stated, and in doing so, for the reasons therein stated, eommitted error. 

This was prejudicial to the defendant, because the -negro Conley at first 
denied his ability to write and the discovery that he could write was as the 
State contended, the .first step towards connecting Conley _Jvith the crimer and 
the Solicitor contended in his argument to the jury that the fact that the 
Pencil Company authorities knew .Conley could write and did not disclose 
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that to the State authorities; was a circumstance going to show the guilt of · 
Frank. · 

27. Because the Court permitted the witness, Harry Scott, to testify over 
the objection of defendant's counsel, made when the testimony was offered, 
that the same was irrelevant, immaterial, illegal and not binding on the de­
fendant, that t he wi-tness -first -communicated Mrs. White's statements about 
seeing a negro on the .street floor of the pencil factory on April 26, 1913, to 
Black, Chief Lanford, and Bass Rosser, that the information was given-tor--- ­
the detectives on April 28th. 

· . The Court, over the defendant's objections, permitted the above testimony 
to be given, and in doing so erred for the reasons above stated. This was 
prejudicial to the defendant, because it was contended by the State that this 
witness, Harry Scott, who was--one of the Pinkerton detectives who had been 
employed to ferret out the crime, by Frank acting for the National Pen oil 

-Gompany, had not promptly informed -th~fti~ialS-about--th~-ia-0t of· Mrs. 
White's seeing this negro and that such failure was evidence pointing to the 
g~ilt of Frank. 

This witness was one of the investigators for the Pinkerton Detective 
Agency, who was employe4 by Frank acting for the National Pencil Company 
to ferret. out this crime. 

28. Because-the Court-permitted-Harry Scott, a witness for the State, 
to testify over the objection of the defendant, made at the time that same was 
offered, that the same was irrelevant, immaterial, illegal and prejudicial to 
the defendant; that the witness, i.p. company with Jim Conley, went to th'e jail 
and made an effort to see Frank. And that after Conley made his last state­
ment (the statement about· writing the notes on Saturday) Chief Beavers, 
Chief Lanford and the witness went to the ja~I' for the purpose of confronting 
Frank. That Conley went with them; that they saw the Sheriff and explained 
their mission ·to him and the Sher,iff went to Frank's cell; that the wit~s 
saw Frank at the jail on 1''1ay 3rd (Saturday), and that .Frank refused to see 
Conley only through Sheriff Mangum; that. was all. 

The Court, in admitting this testimony over the obiections made, erred 
for the reasons stated · above. This was error prejudicial to the-defendant, 
because the witness Mangum, over the defendant's objection, had alrea.dy • 
been allowed to te.stify that Frank declined to see Chief Lanford, Chief Beav­
ers, the witness and Conley, except with the consent of his counsel or with 
his· counsel; and the Solicitor in his argument asserte.d__that the _f-ailme of 
Frank to see the witness-while he was employed _by the Pencil Company to 
ferret out the crime in the presence of the negro and the two chiefs, was strong 
evidence of his guilt. 

29. Because J. M. Minar, a newspaper reporter for the Atlanta Georgian, 
was called by the defendant for the purpose of impeaching the witness · George 
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Epps who claimed that .on Saturday of the crime he accompanied Mary Phagan 
from a point on Bellwood Avenue to the center o.f the city of Atlanta, by show­
ing that on-Apr-il-21th--at-the-heuse--of--Epps, -he-asked George, together with 
his sister, .when was the last time _they saw Mary Phagan. In reply, the 
sister of Epps said she had seen Epps on the previous Thursday, but the 
witness Epps said nothing about having-come to town with Mary Phagan the 

-day of the murder but did say he had ridden to town with her in the 
mornings of other days occasi~ally. 

Upon cross examination, over the objection of defendant's counsel made 
when the cross examination was offered, that the sanie was irrelevant, imma­
terial, incompetent, prejudicial to the defendant, and not binding on the 
defendant, the witness was allowed to testify that he went to the house of 
Epps in his capacity of reporter; that one Clofine was the City Editor and 
that the witness was under him and that Clofine was a constant visitor of 
Frank at the jail. 

The Court admitted this testimony over the objections aforesaid and in 
doing so erred. There was no evidence of any relationship between F,:t;'ank and 
Clofine which could show any prejudice or bias in Frank's favor, even by 
Clofine- and certainly none on the part of the witness Miner. 

30. Becuuse the Court erred in permitting the witness Schiff, to testify 
over the objection ·of defendant made at the time the testimony was offered, 

ncompe en , irre evan an immateria, that it was not 
Frank's custom to make engagements Friday for Saturday evening, then go 
off-ana-leave~e financial sneet that had to be over at 1'1ontag's Monday .... 
morning not touched. . 

The Court permitted this testimony over the objection of defendant and 
therein erred, for the reasons stated. 

This was prejudicial, because it was the contention of the State that 
Frank, q,ontrary to his usual custom, made an engagement on Friday before the 
crime tQ go to the baseball game on Saturday afternoon, leaving the financial 
sheet unfinished, although such sheet ought to have been prepared on Saturday 

- aud-sent to Montag 's to the general manager of the factory · on Monday. The 
only materi~l issue was what took place Friday and Saturday and it was 
wholly immaterial as to what his custom previous to that time had been. 

•, 

31. Because, during the trial the following colloquy took place between 
the Solicitor and the witness Schiff : 

Q. 
A. 
Q. 
A. 

·Q. 
A. 
Q. 
A. 

Isn't the dressing room back behind these doors? 
_"t_es, it is behind these doors. 
That is the fastening of that door, isn't it? 
Yes. -
And isn't the dressing room back there then? 
That isn't the way it is situated. 
It isn't the way it is situated? . -
It is not, no, sir. 
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Q. Why, Mr. Schiff, if this is the door right here and­
-~A. Mr. Dorsey I know that factory. 

-------·--

Q. Well, I am trying to get you to tell us if you know it; you have 110 

objection to telling it, have you? 
(Here objection was made by defendant's counsel that Schiff had shown 

no objection to answering the questions of the Solicitor and that such ques­
tions as the one next above, which indicated that the witness did object to 
answering was improper.) 

Mr. Dorsey: I have got a right to show the feeling. 
The Court: Go on, now, and put your questions. 
Mr. Dorsey: Have you any objections to answe!:mg the question, l\l:r·. 

WitnessY 
- A. No, sir; I have no_t. 

These comments of the Solicitor, reflecting upon the witness were objected 
to and the Court urged to prevent such reflections. This the Court declined to 
do and . allowed the Solicitor to repeat the insinuation that the witness was 
objecting to answering him. 

This was prejudicial error. The witness deserved no such insinuations 
as were made by the· Solicitor and in the absence of the requested relief by 
the Court, the jury was left to believe that tpe reflections of the Solicitor 
were u 

This witness was one ·of the main leading witnesses for the defendant, and 
to allow him, movant contends, to be thus _unjustly discredited was harmful 
to the defendant. 

32. Because the Court erred in declining to allow the witness Miss Hall 
to testify that on the morning of April 26th, and before the murder was 
committed, l\'fr. Frank called her _over the telephone, asking her to come to 
the pencil factory to do stenographic work, stating at the time he called her 
that he had so much work to do that it would take him until six o'clock to 
get it done. 

The defendant contends that this testimony was part of tlre res gestae 
and ought to have been heard by the Court, and failure to do so committed 
error. -

33.. Because, while Philip Chambers, a youth of 15 years of age, and a 
· witness for the defendant, was testifying, the following occurred .: 

Q. X ou and Frank were-pretty good friends, weren't you? 
A. - Well, just like a boss ought to be to me. 
Q. What was it that Frank tried to get you to do th~t you told Gantt 

a bout several times? · 
A. I never did complain to Mr. Gantt. 
Q. What proposition was it that.-Mr. Frank made to you and told you 

he was going to turn you off if -~dn 'tao what he wanted you to? 
A. He never made any proposition to me. · 
Q. Do you deny that -you talked to Mr. Gantt and· told him .about these 

improper proposals th~t Frank would make to you and told you that he was 
going to turn you off unless you did what he wanted you to do? 

A. ! -~~:er di<Lt~ll~:~ntt_ an~thi?g of th~ _~ort_.___ _ __ _ --- . 
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(Objection was here made by the defendant that the answer sought would 
be immaterial.) 

The Court: Well, I don't, know what it is, ask him the question. 
Q. Didn't you tell Gantt the reason why Frank said he was going to turn 

you off? · 
A. No, sir·. . 
Q. Didn't Frank tell rou he w~s_going to turn you off unless you-wuuld 

permit him to o with you what he wanted· to do 1 
-A. No, sir. 
Q. No such conversation /.}ver occurred? 
A N . --- - -- ~ - - ' ------ --- .-- o-,s1r. -- . 1 , 

Q. With J. M. Gantt, the man who was bookkeeper and . was {urned off 
there? 

A. No, sir, I never told him any such thing. 
Q. No such thing ever happened? 
A. No, sir. 

· Mr. Arnold: Before the examination progresses any further, I want to 
.move to--r-ule out- the witness said there wasn't any truth in it, but I want to 
move to rule out the questions and answers in relation to what he said Frank 
proposed to do to him-right now. I think it-is grossly improper and grm1sly 
immaterial; the wit~ess says there is no truth in it, but I move to rule it out. 

Mr. Dorsey: We are entitled to show the relations existing between this 
witness and the defendant, your Honor. 

Mr. Arnold: We move to rule out as immaterial, illegal and grossly 

,, 
I 

prejudicial and as grossly impro er and the gentleman knows it., or oug.ht-tU-~----­
tnow i , e es imony that I have called your Honor~s attention -to .. - - --­

The Court: Well, what do. you say · to that, Mr. Dorsey 1- How is this 
relevant at all over objection? 

Mr. Dorsey: We are always entitled to show the connection, the asso­
ciation, the friendship or lack of friendship, the prejudice, bias, or lack of 
prejudice and .bias, of thewitness, your Honor. You permitted them, with 
Conley, to go into all kinds of proposals to test his memory and to test his 
-disposition to tell the truth, etc. Now I want to lay the foundation for the 
impeachment of this- witness by this man Gantt to whom he did make the8e 
complaints. 

The Court: Well, I rule it all out. 
Mr. Arnold: It is the most unfair thing I have ever heard of, to try to -

inject in here in this illegal ·way, this kind-of evidence; any man ought to 
know that it is illegal. It has no probative value, and has been brought in 
here by this miserable negro and I don't think any sane man on earth could 

- -- -bclieve it. It is vile slander and fatigues the indignation to sit here and hear 
things like this suggested, things that your Honer and everybody knows are 
incompetent. _ · 

~he _Court: Well, I sustain your objection. 
Mr. Arnold: If the effort is made again, your Honor, I am going to move 

_ _ __ f.oo_'<>~r~a~m.istrial. No man can get a fair trial with such inuendoes and insin-
uations as these made a~st him. -- - -

The Court: Have you any further questions, Mr. Dorsey Y 
l\'1r. Dorsey: That is all I wanted to ask him. I will bring Gantt in lo 

impeach him. 
The Court: Well, I have rul0d that all out. - - --~ 
Mr. Dorsey: Well, we will let your Honor rule on · Gantt, too. 
ThtLassertion by the solicitor that this witness did make the suggested 

complaints to Gantt,· tire in~inuations involved in the qu~stions of the so.Hcitor 
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that Frank had committed disgraceful aJJ.d prejudicial acts with the witness 
and the final assertion of the solicitor when · the Court ruled it out that he- -------- ­
would introduce Gantt and let the Court rule on Gantt too, was highly preju-
dicial to the defendant. The Court erred in permitting the solicitor to make 
the insinuations and to indulge in the threat that he would~t the Court rule 
on Gantt too, in the presence of the jury and without any rebuke on the part 
of the Court. The Court erred in not formally withdrawing these insinua-
tions and assertions from the jury and in not of his own motion severely re-
buking the solicitor -for his conduct. The mere ruling out of the testimony 
was riot sufficient. Nothing but a severe rebuke to the Solicitor-General would 
have taken- from the jury the sting of the insinuations and_,.threatS-Of -the 
solicitor. 

34. Because, while Mrs. Freeman was on tbe stand, after testifying as to 
other things she testified that · while she and l\liss Hall, on April 26th, were 
at the restaurant immediately contiguous to the pencil factory, and after they 
had left the factory at 11 :45 o'clock, a. ·m., and had had lunch, that Lemmie 
Quinn came in and stated that he had just been up to see Mr. Frank. 

Upon motion of the solicitor this statement that he had been up to see 
Mr. Frank was ruled ·out as nearsa . 

' This statement of Lemmie Quinn was -a-part of the res gestae and was 
not hearsay evid·ence and was material to the defendant's cause. Lemmie 
Quinn testified that he saw l\'.lr. Frank in his office just before he went d_own 

- to the restaurant and had the conversation with l\frs. Freeman and Miss Hall; 
this testimony w~~trongly disputed by the solicitor. Lemmie Quinn's state­
ment that he was in Frank's ofl:ice just before going into the restaurant was 
of the greatest moment to the ..defendant, because it strongly tended to dispute 
the contention of the State that Mary Phagan was killed between twelve and 
half past. 

The Court err~d in ruling out and declining to hear this, for the reasons 
above stated. The testimony was relevant, material, and part ·of the res · 
gestae, and should have ~een sent to the jury. 

35. Because the Co~rt permitted, at the instance of the Solicitor-General, 
the witness Sig Montag to testify over the objectioll-of the defendant, made 
when same was offered, that same was irrelevant, immaterial, incompetent; 
thaJ_ t_he National Pencil Company employoo the -Pinkertons i that the Pinker-

-'-'.___.;·,___ ' - - -
ons have not been paid, but have sent in their bills; that they sent them in 

- two or · three -times; that, otherwise, no request has been made for payment, 
and that Pierce, of the Pinkerton Agency, hasy ot asked tl~e witness for .Pay. 

In permitting this testimony to go to the jury, over the objections above 
stated, the C<:>urt erred . 

. · The int~o-duction of this evidence was prejudicial to the defendant, for 
the reason that. the solicitor contended that the pay due the Pinkertons by 
the Pencil Company was withheld for the purpose of affecting the testimony . 
of the agents of that. compa;ny._ ··· ···-· - · ··- . __ _ 
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36. Because the Court permitted, at the instance of the solicitor the wit­
ness Sig l\fontag, to testify ove~ the objection of defendant, made at the time 
the testimony was offered that same was irrelevant, immaterial, and incom­
petent, that he got the reports made on the crime by the Pinkertons and that 
they -were made. That these reports came sometimes every day and then they 
did not come for a few days and then came again. Th-at he practically got 
every day's report; that he got the report ·about finding the big stick and 
about the finding of the envelope, that he got them pretty close after they 
were made; that he knew about them having the stick and the envelope 
when he read the report. That he did not request :rvrr. -Pierce, representing 
the Pinkertons, to keep from the police and the authorities the finding of the 
stick and the envelope. -

The Court, over -the objections of' the defendant, on the grounds stated, 
permitted -this testimop.y to go to the jury and in doing so erred. 
_ ___ T__his was prejudicial to the defendant because the solicitor insisted that 
the finding of the envelope and stick were concealed from the authorities. 

37. Because the Court erred in permitting the ·witness Leech, a street 
__ car inspector,_aJ;__the insta~ce of the solicitor and over the OQjections of the 

---

defendant that same was irrelevant, immaterial, and inwmpetent, to te~'ttr-----:=--------::::-­

that he had seen ~t_:ritet car men come in ahead of their sche~te-time. That 
he had seen that often and had seen it last week. That he, Leech, had sus­
pended a man last week for running as much as six minutes ahead of time. 
That he suspends them pretty well every week and that he suspends a man 
for being six minutes ahead of time just like he would for being six minutes 9 

-late. It frequently happens that a street car crew c;omes in ahead of time 
and that they are given demerits for it and that he sometimes suspends them 
for it. That the street car crews are relieved in the center of town; that some­
times a crew is caught ahead of time when they are going to b<(. reli~d. That 
it is not a matter of impossibility to keep the men from gettin~he~d of time, 
although that does happen almost every day. Tlu~t there are · s~me lines on 

- which the crew does not come in ahead of time because they ca~',·~ot get in. 
It frequently'~happens that the English Avenue car cuts off the River car and 

-----~------ttTflhrt:e-M-a-rietta car. It often happens that -these cars are cut off. rrhat when 

- '---------- - -- - -

. ' 

there is a procession or anything moving through town, it makes the crew .., . .,. 
anxious to get_through town, that they are punished just as much for coming _ _ 
in ahead of time even a day like that as they would be any other day. They 
do their best to keep the schedule, but in spite of it they sometimes get off. 

The Court permitted the testimony of the-witness Leech ove.r the objection 
of the defendant that the same was-irrelevant,· immaterial and incompetent, 
and in doing so committed error. 

This was prejudicial to the defendant, because the crew on the Eng:-lish ,___ ___ _ 
Avenue car upon which the little girl, l\iary Phagan, came to town, testifie-d 
that she got on their car at-ten minutes t.o twelve. That under their schedule 
they should reach the corner of Broad and Ma11ietta Streets at 71/~ minutes 

-------



past twelve. That they were on their schedule time on April 26th and did 
:each that place at 12 :07 or 12 :071/2 . What other crews did at other times 
or even what this crew did on other occasions was wholly immaterial and in 
no way illustrated just what took place on the trip wherein Mary Phagan 
came to town. That other crews . often came in ahead of time or that this 

articular crew often came in ahead of time was wholly immaterial. 
,_-~~~~~-"-~~~~c~~~ 

.·-· 

38. Because during the examination by Mr. Arnold, counsel for the de­
fendant, of V. H. Kreigshabcr, a witness for the defondant, there was laughter 
in the audience, sufficient]y generally distributed throughout the audience and 
loud enough to interfere with the examination. The testimony elecited from 
Kreigshaber was that Frank was a you_ng_ man, and_ that Kreigshaber was 
older, bµt .he didn't know how much older. Mr. Arnold called the Court's at­
tention to the interruption for the purpose of obtaining some action from the 
Court thereon. 

" 1.'he Court stated that if there was other disorder no one would be per-
mitted in the court room o:q..-t-he following day and requested the Sheriff to 
maintain order. 

The defendant says that the Court erred in not then taking radical steps 
to preserve order in the court room and to permit the trial to proceed orderly 
an a . a rea o c ear e court rOOJll upon the following day and the 
request ~or the ~heriff to keep order was not sufficient for the purpose. 

· This was prejudicial to the defendant, because.~the-laugh.UW- w~s directly 
in derision of the defendant's defense being made by his counsel. 

39. Because the Court permitted, at the instance of the Solicitor, the 
witness Milton Klein to testify, over the objection of the defendant, made 
when the evidence was offered, that the same was immaterial, as follows'! 

"When the witness Conley was brought to the jail Mr. Roberts came to 
the cell and wanted Frank to see Conley. I sent word through Mr. Roberts 
that Frank. didn't care -to see him. Mr. Frank knew that the detectives were 
down there and afterwards they brought Conley up there and of course Mr. 
Frank knew he was there. I knew and Mr. Frank knew he was there. Mr. 
Frank was at one side and Lacted as spokesman. Mr. Frank would not ·see 
any of the city detectives. Frank gave as his reasoIL.ior refusing to see 
Conley with the detectives that he woul~ see him only with tlf e consent of 
Mr. Eosser, his attorney.- I do not know whether ·Mr. Frank sent and got 

"'Mr. Rosser or not. I told the detectives about sendillg and getting Mr. 
Rosser's consent. I think Mr. Goldstein was there and Scott and Black and,_ _ _ 
a half-dozen detectives, a whole bunch of them. I was there only once when 
Conley .was there1 that was the time when Conley swore he wrote e no es 
on Friday. When Conley came up there with the detecti.ves, Frank's man­

- ner, bearing and deportment were natural. He considered Conley in the 
same light he considered any other of the city detectives. I know that be­
cause I .conferred with him about it and he said he would not see any of 
the city detectives without the consent of l\!Cr. Rosser; h.e considered Scott as 
working for the city at that time. I sent word that he would not receive any 
of the city detectives, Black OJ,' . an one 'of the !'est of theµi. . Frank considered 

- ---- - s-cott -with the rest of _them, including him with the city detectives. He would 
=-- -----· 

~". ' 
~1 · 

. , 

------ ·----- - - --··-
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~ot see anyone of the city detectives and that included Scott. Frank did 
pot tell me that, the inference was inine. Frank merely said he would re­
ceive none of the . city detectives without Mr. Rosser 's consent, that was the 
substance -0f his.- conversation. Mr. Roberts came up and announced the city. 
detectives; this was at Frank's cell in the county jail." 

T)le Court permitted this testi~ony to go to the jury over the objections 
--made as above stated,-and in doing so· com.mitted e~Por. 

This was especially prejudicial to the defendant, because the - ohcitor, 
in his argument to the jury stressed and urged upon the jury t~at this failure 
of the def end ant to, as he expressed it, face this negro Conley and the detec­
tives, even in the absence of his own counsel, was evidence of guilt. 

40. Because the Court permitted Miss Mary Pirk to be asked the follow­
ing questions and to make the following answers on cross examination made 
by the Solicitor: 

Q. You never heard of a single thing immoral during that five years­
that 's true? (Referring to the t.ime she worked at the pencil factory.) 

A. Yes, sir, that's true. 
Q. You never knew of his (Frank's) being guilty of a thing that was 

immoral during those five years-is that true? 
A. Yes, sir. · 
Q. You never heard a single soul during that time discuss it? 

===-----------------~~--=~ o, sir. - - - --- -- - . --

Q. You have never heard of his going in the dressing rooms there o"f 
the girls? 

A. No, sir. _·:r 

Q. You never heard of his slapping them as he would go by 1 
A. No, s(r. 
Q. Did you ever see Mr. Frank go back there and take Mary off-to one 

side and talk to her 1 
A. I never seen it. 
Q. That never -0ccurred 1 
A. I have never seen it. 
Q. You never heard about the time that Frank nad her off in the corner 

th.ere, and she was trying to get back to her work 1 
A. No, sir. 
Q. You didn't know- about that? 
A. No, sir. 
Q. That was not discussed 1 
A. No, sir. 
These questions were asked over the objection of the defendant, because 

·even if the Solicitor's questions brought out that the witness had heard charges 
of immorality against Frank, that her answers thereabout would have been 
irrelevant and immaterial in this trial of Frank for murder. · The fact that 
Frank mightnav·e -been frequently.- guilty of immorality _could not be held 
against him on a · trial for the murder of :Mary Phagan. Nor, could acts of 

- immorality with women be heard, even 011: cross examination, as evi~ence of 
bad character and reputation, upon Frank's- trial for _ihe murder of Mary 
Ppagan. Lasciviousness is not one of the character traits involved in a 
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case of murder and can not be heard in a murd~r trial, even when the defend.­
ant has put his character in issue. · 

41. Because the Court permitted the witness W. D. McWgrth to testify, 
at the request of the Solicitor-General, over the objection of the defeudant 
made at the time the testimony was o.ffernd~ same was immaterial. 

''Mr. Pierce is the head of the Pinkerton office here. I do not know 
where he is; the last time I saw him was Monday evening, I do not know where 
1Ylr. Whitfield is (Mr. Whitfield was · also a Pinkerton man). I saw him the 
last time Monday afternoon. I do not know whether Pierce and Whitfield are 
in the city or not.'' 

Th~Court admitted this testimony over the objections o~e defendant, 
made at the· time the testimony was offered, for the reasons stated and in so 
d9@_g committed error. Tiiis was especially _prejudicial to the defendant. 
Pierce and Whitfield were part of the Pinkerton's force in the city of Atlanta 

; and the inference of the solicitor was that he wished their whereabouts to be 
shown, upon the theory that the Pink~tons were employed by Frank for the 
National Pencil Company and that a failure on the part of Frank to _pr_oduc_e_ 
them would be a presumption against him, as he stated it, upon the well-known 
principle of . law that if evidence is shown to be in the possession of a party 
and not produced, it raises a presumption against them. 

------ - ------ --- - ----

..•. _ ._ . . :_· 

42. Because ~he Court permitted l.\fcWoril1, a.t -the instanceo~~~mtTI>i-::------------

tor-General to testify over the objections of the defendant, made when the 
evidence was offered, that the same was irrelevant, immaterial and illegal: 

''I reported it (the finding of the club and envelope) to the police force 
abo.ut 17 hours afterwards. After I reported the finding,l!rnd a further con­
ference with the police about it about four hours afterwards. I told John 
Black about the envelope and the club. I turned the envelope and club into 
the .possession of H. B. Pierce.'' 

The Cour beard this testimony over the objection of the defendant, made 
as above. stated, and in doing so committed error, for the reasons herein stated. 

This was prejudicial to the defendant, because the Solicitor-General co~­
tended that his failure to sooner report the finding of the club and the en­
velope to the police were circumstances against Frank. These detectives 
were not employed by Frank, but by Frank for the ~ational Pencil .Company, 
and movant contends that he is not bound by what they did or failed to do. 
The Court should have so instructed the jury. · 

43. ·Because the_court permitted the witness Irene Jackson, at the in­
stanc.e of the Solicitor-General and over the objection of the defendant, that 
the testimony . was irrelevant1 immaterial, illegal, to tes~ as "follows: 

Q. Do you remember having a conversation with l\ir. Starnes about some­
thing that occurred. 

A. Yes, sir. . . 
Q. Now what was that dressing room incident that you told him about 

that time? 
A. I said she was undressing. _ 

-- --- --------- 71 
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Q. Who was undressing Y 
.A. Ermilie Mayfield, and I came in the ·room; and while I . was in there, 

Mr. Frank came to the door. . · 
Q. Mr. Franl~ame in the door Y 
A. Yea-s,--'s-ir~.--------------·----

Q. What did he do Y 
A. He looked and turned around and walked out. 
Q-. - Did Mr. Frank open the door? 
A. · Yes, he j'ust pushed it open. 
Q. Pushed the doo~ open 1 

- - - ------ A. Yes, sir. 

. 
• ·_, I 

Q. And looked in? 
A. Yes, sir. 
Q. And smiled? 
A. I don't kn.ow whether, I never notice to see whether he smiled or not, 

he just kind of looked at us and turned ar_ound and-walked out. 

out. 

Q. Looked at you, stood there how long? 
A. I didn't time him ; he just came and looked and turned and walked 

Q. Came in the dressing room? 
A. Just came to the door. 
Q. Came into the door of the dressing room Y 
A. Yes . 
Q. How was Miss Ermilie Mayfield<fressed at that time? 
A. She had off her top dress, and \vas holding her old dress in her hana 

---------A-'l'\ut-it-o . 

- - ----- ·--

4. Now, you reported that to the forelady there? 
A. I did not but Ermilie did. - · 

· Q. Now did you talk or not to anybody or hear of anybody except Miss 
Ermilie l\ifayfield talking about Mr. Frank going in the dressing room there 
when she had some of her clothes off? . 

A. I have heard remarks but I don't remember who said them, or any­
thing about it? 

Q. (By Mr. Rosser): Was that before April 26th? 
A. Yes, sir. 
Q. Well,. what was said about Mr. Frank going into tthe room, the dress­

ing room? 
A. I don't reme_mber. 
Q. Well, ·by whom was it said Y 
A. ~ don't rem_em'ber. 
Q. -Well, how many girls did you hear talking about it? 
A : I don't remember; I just remember I heard something about it tw(__ 

0r three-different times, but I don't remember anything about it, just a fe-w 
times. · 

Q. Was that said two or three. different times Y 
A. I said a few times, I said two or three times. 
Q. How would the girls-she said she heard them talking about. Mr~ 

Frank going in the dressing room on two or three different occasions-well, 
you know you heard them discussing about his going in this dressing room on 
different occasions, two or three different · occasions, did you Y · 

A. Yes. · · 
Q. That is what you said, wasn't it 7 
A. Yes, .sir. 
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Q. Now when was it that he run in there on Miss Ermilie Mayfield Y 
A. It was the middle of ·the week after we had started to work, I 

don! t remember the ·time. _ 
Q. The middle of the week after you had started to work Y 
A. Yes, sir. 
Q. Was that the first time you. ever heard of his going in the dressing 

room, or any body Y 
A. Yes. 
Q. That was the first time? 

Y-es, ..sir.-
Q. Then that was reported to this forelady? 

- A. Yes, sir. · · 
Q. Then .when was the second time that you hea1•d he went in there 'l 
A. He went in there when my sister was lying down. . 
Q. · Your sister was lying down, in what kind of position was your sister Y 
A. She just had her :feet up on the table. 
Q". Had her feet up on the table? . 
A. Had them on a stool, I believer I don't -remember. 
Q. A table or stool? · 
A. Yes, sir. 
Q. Was she undressed or dressed ? 
A. She was dressed. 
Q. · · She was dressed; do you know how her dress was? 
A. No ·sir, I didn't look 

- - - - - - -----.- ¥ou don't l~-6tt-Wel'e---nffF.=m---H~'P.-+------~-----------~ 
A. Yes, sir, I was in there, but I didn't look. 
Q. · Well, now, what did l\1r. Frank do that time Y 
A. . I didn't pay any attention to it, only he just walkeq. in and turned 

and walked out, looked af the girls that were -sitting in the window; and 
walked out. 

Q. What did the girls say about that? 
A. I don't remember. 
Q. Did they talk about it at all? 
A. There was something said about it, but I don't remember. 
Q. Well now di<lyou or not hear them say that he would go in that room 

a:o.d ~tand and stare at them?. 
A. Yes, sir, I have heard something, but I don't remember exactly. 
Q. You heard that; how often did you hear that talked Y . 
. A. I don 't -remember. _ 
Q. You don't remember how often you heard them say he walked in there 

.. 

and stood and stared. at them? · --- - ------ --
A. I don't remember. 

. Q. YOU don't remember that; well DOW, you said about three times those 
things occurred, and y<1\l have given us two, Miss Mayfield and yo.ur sister, 

- --------"'LLUl"-"--'l'.LLL.uhe other occasion? 
A. -Miss Mamie Kitchens. 
Q. Miss ·Mamie Kitchens? 
A. · Yes, sir. 
Q. -Mr. Frank walked in the dressing room on Miss Mamie Kitchens Y 
A. We -were in there, she and L 

· Q. . You were in there_, and Mr". Frank -cam-e 1ii-lhere y -
A .. Yes, sir. · 
q.- .So that was the three times you know of yourself? 
A. Yes, sir. 

--_____ 13_ - - -·- ---

·-
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Q. Then did you hear it talked of Y 
A. I h&ve heard it spoken of, but I don't remember. 
Q. You have heard them speak of other times when you were not ther-e, -

is that correct Y -
A. Yes, sir. 
Q. How many times when you were not there Y That is three times you 

saw him; how many times did you hear them-talk about it when you were 
not there? 

A. I don't remember. 
Q. What did· they say Mr. Frank did when he would come in that dress-

ing_xoom Y ... .. ~:r . - ~ 
A. I don't remember. 
Q. Did he say anything those three times when you were there Y 
A. No, sir. 
Q. Was the door closed Y 
A. It was pushed to, but there was no way to fasten the door. 
Q. Pushed to, but no way to fasten it Y 
A. No, sir. 
Q. He didn't come in the room Y 
A. He pushed the oor open -and stood in the door. 
Q. Stood in the door, whaU{.ind of a dressing room was that Y 
A. It was-.iust had a mirror in it; you mean to describe the inside Y 
Q. Just describe it; was it all just one room Y -
A. · Yes, sir, and there were a f ew-iockers for the foreladies. 
Q. A few lockers ·around the walls, a place where the girls chan.g-e<l-1rJ:Hffi!---- ----

-----------strem-dl..-ess and go mo ie1r working dress, and vice-versa Y 
A. Yes, sir. 
Q. Now, what else did you ever see that Mr. Frank did except go in the 

dressing room and stare at the girls Y --- - - - -

A. Nothing that I know of. 
Q. When Mr. Fr!Lnk opene_d the door, there -was no way he could tell •• before he opened the door what condition the~irls were in, was there? 
A. -No, sir. 
Q. (By Mr. Arnold) : He didn't know they were in there, did he? 
A. I don't know. 
Q. That was the dressing room and the usual hour for the-girls to attend 

the dressing room, wasn't" it? 
A. Yes, sir. 
Q. Undressing and getting ready to go to workl 
A. Yes, sir. . 
Q. Changing their- street clothes and putting on -their working clotlies; 

that is true, Miss Jackson Y 
A. Yes, sir. 
Q. That was the usual hour; you had .alLregistered on or not, before: you 

went up into this dressing room 1 ~-·- ' 
A. Yes, sir. · 
Q. And l\lr. Frank knew the girls_ would stop there Y 
A. _ y es-1 sir. 
Q. After registering? 
A. Yes, sir. _ 
Q. Now, did_y~>u he_ar or not any talk ahout 1\Ir. Frank going around and 

putting his hands on the girls Y · · --
A. No, sir. 
Q. Was that before or after he had run in the dressing room Y 

- ---- - ------A. I don't remember. --
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Q. · Well, he pushed the door open and stood in the door, did he f 
.A. S.tQod in the - door. 
Q. Looked in and smiled? 
A. Yes, sir. · 
Q. Didn't you say that? 
A. I don't remember now:, he smiled or made some kind of a face which 

looked like a smile, like smiling at Ermilie Mayfield. 
Q. At Ermilie Mayfield, that day she was undressed Y 

A. But he didn't speak, yes sir. 
Q. He didn't say -a word, did he Y 
A. No, sir. _ 
Q. Did he say anything about any flirting Y 
A. Not to us, no, sir. 
These questions and answers were objected to for the reasons above state j, 

and for the further reason that a statement _showing improper conduct of 
Frank in going into the dressing. rooms with girls, while improper, was in­
tended to create prejudice against him and in no way elucidated the question 

---- - - as-to whether-he- was o.r--W2.8-not _the murderer of l\lary .£hagan. _ 

•• 

Mova.nt contends that the act that the defendant had put his char­
acter in issue is no reason why reported or actual facts of immorality should 
be admitted in evidence over his -0hj.ection. The defendant's reputation or 

·mmoralit or loose conduct with women are not relevant sub-
~--~--'-~------=-----~ jects for c?nsideration in determining whether the defendant has or has not 

a good character when such good character is considered in connection with 
a charge .for murder . 

44. Because the Court permitted the Solicitor to ask and have answered 
by the witness Harlee Branch the follewing questions, said questions and 
answers dealing with an incident occurring at the pencil factory, wherein 
Conley, after having made the third affidavit in the record purported to re­
enact the occurrence between himself and Frank on April 26th, wherein the 
body of Mary Phagan w~s taken from the office floor to the cellar of the -
factory: . 

Q. Now, Mr. Branch, take this stick -and that picture, and take up Con-
ley now, and give every move he made·? 

A. Am I to give you the time he arrived there Y (Pencil factory.) 
Q. Yes, give the time he ar.ri¥ed. . · 
A. I will have to give that approximately; I was to be there at 12 o'clock, 

and I was a few minutes -late, and Conley hadn't arrived there then, and we 
waited unJil they_ brought him there, which was probably ten or fifteen 
minutes later; the officers brought Conley into the main entrance here and to 
the staircase, I don't know where the staircase. is here-yes, here it is, (indicat­
ing on diagram) and they carried him up there, and they told him what he 
was there for, and questioned him, and made him understand that he was to 
re-enact the pantomine. - - ---··-- - ---

Q. Just tell what Conley did? 
A. After a few minutes conversation, a very brief conversation, Conley 

led the officers back here and turned off to his left to a 'place back here, l guess 
this is it (indicating on diagram) rcight where this is near some toilets, and he 
says: 
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Q: Go ahead. 
A. He was telling his story as he went through there, and he said when 

he got up there, he "'ent back and he said he found this body back in that 
place. 

Q. Go ahead and tell what he said and did. 
A. He was talking constantly all the time, I don't know how he made 

out a part. of his story. 
Q. Go ahead now; and state what Conley did and said as he went through 

that factory 1 
A. Well when he got back -. After reaching this point at the rear left 

side of the fa,ctory, described the position of the body, as he stated it, he stated 
the head was lying towards the north and the feet to.wards the south, as in­
dicated, and there was a cord around the neck. 

Q. State what he said, what he said :Mr. Frand did and said. 
A. He didn't state how long it took for the various movements. 
Q. (By the Court) : Did you time it? 
A. No, sir, I know the time I arrived there and the time I left the factory. 
Q. First, I 1vant you to state 1Yhat he said he didJ.. ~!ld what he said Mr. 

-Frank -did, and the11 come up on the lime busines-s. 
A. I don't qmte understand What I am to do. 

Q. Just go ahead and tell what Conley said he ilaid, and whaLConley 
said l\fr. Frank said, and show what Conley did the day you were over there, 
take it up right back here where the body was and go on with it, leaving out, 

_________ __.11.llJ~~Y~.i:l.l.--Ji.t~~~u- 1 o~ull.Jti,.;,.tl1+ie~e~ord and all that-. -­
A:. He said wlien he found the body, he came up toMr.- Frank, called 

to him from some point along here, I should judge (indicating on diagram), I 
don't understand this diagram exactly, and told him the girl was "dead, and 
I don't know exactly what Mr. Frank said, ~ will try to eliminate as much of 
that conversation as I can. Anyhow, he said he came on up where Mr. Fank 
was, and that he was instructea to go to the cotton room, where he showed 
us, I don't know, it must be on the same side of the building, about here, I 
judge, (indicating) and he went in there, he showed us the cotton room, and 
he said he went back, and he did go back, lead us back, and told about taking 
up the body, how he brought it on up on his shoulder, and then Tn front of a· 
.little kind of impression of the wall, said he dropped it, and he indicated the 
place, and then he came up and told Mr. Frank about it, that he would have 
to come and help him, or something like that, and that Mr. Frank came back 
and took the feet, I believe, he said, and he took the head, and they brought 
the body up to the elevator and put it on the elevator. 

Q. (By the Court): Was he going through all that thing? 

·4· 

A. Yes sir, he was enacting this all the time, and talking all the time. ___ ___ _ ___ _ 
He described how the body was put on the elevator, and he said Mr. Frank 
run the elevator down, and he went on down the elevator. 

Q. (By the Court) : Did he go down in the elevator? 
A. On this trip, yes, sir, he went down in the elevator to the basement, 

and he said Mr. Frank helped to take the bcfdy out, and they dropped it there, 
and Mr. Frank told him to take it up and carry it back, and he put the body . 
on his shoulder and carried it back to this sawdust which is away back here, 
and that he came on back and there was something in here which he said he 
threw on this trash pile, and Mr. Frank was up, he said, in the cubby hole, 
he said, somewhere back there, and later he led us up there, -and that Mr. 
~,rank told him to run the elevator up, so Conley and the officers and the 
rest of us who were with him came up on the elevator, and when they got 
to the first fl~or, just be_~Qre ge_tting to the first floo:i-, he said this was · where 
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Mr. Frank got on the elevator, Mr. Frank was waiting there for him; then 
they:. brought the elevator on up to the second floor, and he had them to stop 
the elevator just, I suppose, a foot, or a little more be!ow the landing, and he 
said Mr. Frank jumped off when the elevator was about that point, and after 
getting up, he said l\1r. Frank went around the elevator to a sink that he 
showed us back of the elevator, to wash his hands, and he waited out in front, 
and he said he shut off the power while Mr. Frank was gone around there, 
and when Mr. Frank came back, they went in the office, and he led us in the 
office through-there is an outer office there, and he come in this way, and 
c'ome through in this office back there,_ this inner office, and he indicated l\fr. 
Frank's desk and a desk ·right behind it, I presume this is the two desks 
(indicating) that M·r. Frank sat down in a chair at that desk, and he told him 
to sit at this other desk, and Mr. Frank told him to write some notes, and 
he was asked by some of the officers to write what l\1_r. Frank had told_him 
to write, and he sat down there and wrote one note, and I believe-I know 
he wrote one note, and I don't .know whether he wrote one or two, and 
that Mr. Frank handed him some money and that later he took it back, and 
I don't remember whether he gave ·him the cigarettes and money before or 

- after ·this, I don't recall. Anyway, when he was in there, after he had 
written the notes for the officers, I found it was time for me to get in the 
office with my copy, he hadn't finished, he was stiTl sitting there, and I tele­

- phoned into the office for relief, someone to relieve me, and I went to the 
office, and I left him there in this office, and I went in. 

Q. Wha.t_time was it when Conley got there 1 
~----·---A. s ou JU ge it was a quarter past twe ve, I dian 't IOoK"-af my wata 

/ 

Q.· A-· quarter past twelve, what time did you get there? 
A. I must have gotten there five minutes bef_ore he d=1='d=·- ---·--- ­
Q. Then what time did you leave 1 
A. I left about one o'clock. 
Q. What time did he begin? 
A. ·They rushed him right up the steps and probably two or three min­

utes after he g<;>t up there, he began_this enactment, and he went very rapid1y, 
in f'act, we sort of trot to keep behind him. · 

Q. You say y.ou did keep behind him, were a~ questions asked him 
during that? . 

A. Constantly, yes, sir. 
Q. How many people ·were asking him questions. 
A. Well, I suppose four or five of the officers. 
Q. How much of the talk:iug ·tha.t ConleY-_did have you cut out? 
A. Well, .l..have cuLout a good deal, I have no way of indicating how 

much. 
_ Q. 

A. 
Q. 

Well, did he do or not more talking that you ha've stated? 
A great deal more. · 
A great deal more? Ilow much more would you say? 

A. I have,·:p.o way of estimating, he was talking constantly, except when 
_ he was int~rrupted by questions . . 

Q. Now, Mr. Branch, do you know the amount of time that Conley spent 
in this? "First, you-Say you got th0re-at~al!t0r--past-twelve, did you? 

· -- A. I didn't time it, but it must have been, because I was endeavoring to 
get there at twelve o'clock, and when I got to the office from police station, 
it was five or ten minutes after twelve, and I walked down just abou·t a 
block and a half. · . 
· · Q. And Conley got there at what time 1 

A. He came-just, I should say;Iive minutes-after T -did, not longer than 
five minutes. 
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Q~ Not longer than that, and he got there at 12 :20, then; and what time 
did you go away? . - - - -· 

A. I left a little after one . 
. Q. How much after one? 
A. I do not know, probably five or ten minutes. 
Q. One-ten then; now, how much of the time during that time you were 

there did it take_ Conley to act what he acted, leaving out the conversation 
he had with the different men Y 

A. That would be a difficult thing for me to estimate, while he was act­
ing, he was acting very rapidly, he kept us on the run. 

Q. All right; now, leave out now the time that it took this man to answer 
·- -- t_he_questioruLihat-were-fHit to him-by yourself and other men that accom­

panied him through there, leave that out now and give us your best opinion as 
to- huw-long it took Conley to go thro.ugh that demonstration 1 

A. There was -no way to do that, there was no way to disassociate the 
time, and find out the difference between the two, between the time he was 
acting and talking; I didn't attempt to do that; in fact, the only time I was 
interested in was the ·time I would have to get back to the office. 

__.,.- Q. You got to the office, you say about 1 :101 
A. Yes, sir. 
Q. What time,. then, you say, about, you left the pencil factory Y 
A. I left-t-he-pencil factory between five · and ten -n1inutes -after one. 

•• 

Q. You left the pencil factory then ·at about 1 :10 y· . __________ _ _ 
-~~---------A. Yes, between-1: 0!nrnd -1 :10. - ---

The defendant objected to this testimony, because (a) this . so-call~d ex­
periment made .with Conley was solely an effort upon his part to justify his 
story ; ( b) the sayings and acts of Conley, testified about as aforesaid were 
the sayings and acts of Conley, not under oath, had and made without the 
right of cross examination, the net result of which is but a reptition of Con­
ley's story to the jury, without the sanction of an oath, and without cross 
examination. That Conley went to the factory immediately after making his 
last affidavit; that that last affidavit is not the way he tells the story on the 
stand; that he tells it wholly differently on the stand; at least differently in 
many particulars; that it can . not help the jury for Conley to go and illus­
trate that affidavit when he says now on the stand that much_ of it was a lie, 
and that it did not happen that way at all; that this evidence was of another 
transaction, not binding on this defendant. 

45. Because the Court declined to allow Dr. David l\ifarx to give testi­
mony in behalf of the defendant as to the character of the Jewish organiza­
tion known as B 'Nai Brith. · Defendant's counsel stated at the time that 
Dr. Marx would testify tha.t whUe the B 'Nai Brith was an international Jewish 
charitable organization, its charity did not extend to giving aid to persons 
charged with a violation of the criminal law2 as was l\.fr. Frank in this case. 

The State objected to permitting Dr. Marx to make the answer sought, 
and the Court declined to permit the testimony to go to the jury. 

- -~s 
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46. Be_cause the Court permitted the witness Mrs. J. J. Wardlaw, who 
before her marriage was Miss Lula M<lDonal, to be asked by the Solicitor-Gen­
eral the follownig que~tions and to make the following answers: 

Q. You never knew of his improper r_elations ·with any of the girls at 
_the factor ? 

A. No, sir. 
Q. Now, did you ever, do-you know, or did you ever hear of a girl who 

went with Mr. Frank on a· street car to Hapeville the Saturday before Mary 
Phagan was murdered? 

A. No, sir. 
Q. On the same street car with Hermes Stanton and H. M. Baker and 

G. ~.-Adams? 
A. No, sir. --- - - · -
Q. And about his putting his arm around her and trying to get her at 

various places to get off with him? · 
A . . No, sir. , __ 
Q. And go to the woods. with-him? 

) 

A. No, sir. · ~ 

Q. She was a little girl that got on at the corner of Forsyth and Hunte.!__ __ 
· Streets, there where the car passes Y 

A. No, I don't know that. 
Q. Y oil never heard of it a Call? 

o, Sir. 

Q. The Saturday before? 
A. No, sir. 

---~--

Q. You say you have never heard of any act of immorality on the part 
of Mr. Frank prior to April 26, 19131 

A. No, sir, I did not . 
Q. You never talked with Hermes Stanton or H. ~i. Baker, the conductor 

or motorman? · 
- Q. I will put it that way then, you never heard that, the Saturday before 

little Mary Phagan met her death, Mr. Frank went out on the Hapeville car 
on which Hermes Stanton and H. M. Baker were in charge, and that h.e had 
his arm around the little girl, and that he e11;deavored at various places to get 
that little girl to get off the car and go to the. woods with him? · 
· · A. No, sir. . 

Q. You ·never heard such a statement as that at all by anybody? 
A. No, sir, I did not. 
The defendant. objected to· the above questions made by the_ Solicitor-Gen­

eral, because while the witMss denied any knowledge by hearsay or otherwise 
of the wrong asked about, the mere asking of such questions, the answ-ers to 
which must have been irrelevant and prejudicial was harmful to th~ defendant, 
and the Court erred in permitting such questions to be ask-ed, no matter what 
the answers were. 

The Oourt furiher erred because, · although the defendant had put his 
character in issue, the State could not reply by proof or reputation of improper 
_or immoral conduct wjth women. The reputation for lasciviousness is not · 
involved In. that general character-that is material-where-t-he--charge-is-=murd~r. 

. . - - '-. - . -- ···-· 
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47. ~ecause _ the Court per.mitted the witness, W. ·E. Turner, at the in-

---- _ -··- ______ __sta~ce of the Sol~citor and over the objection of the defendant made at the 
· time the .evidence . was offered that same was irretevant, immaterial and dealt 

with other matters than the issues involved, to testify: 
"I saw 1\fr. Frank talking to Mary Phagan on the second floor of the 

factory ah.out the middle of March. Frank was talking to her in the back 
----=--------t,:uwt-fil--th-e-bui-ld-i-ng. It was just before- dinner. I do not know whether 

anybody was in the room besides . Mr. Frank and M"ary. After I went in 
there two young- ladieS--came down and showed m,e wh~re to- put the pencils. 
Nobody was in there but Mr. Frank and Marj'-at the time I went in there. 
Mary was going to her work when Mr. Frank stopped to talk to her. Mary 
told him that she had to go to work. Mr. Frank was talking about . he was 
the Superintendent of the pencil factory. He told her that he was the Super­
intendent of the pencil factory and that he wanted to speak to her and she 
told him she had to go to work and I never did hear any more replies from 
either one. I left just when she told him she had to go to work. Mary backed 
off and Frank went on towards her talking to her. That was before I left, 
was when she backed off, and the last words I heard him say was he wanted 
to talk to her. Mary did not stand still; she moved backward about 31/2 

f\ feet. _ While she was going backwards Mr. Frank was talking to her ~d 
walking towards her. Mr. Frank said 'I am the superintendent of the pencil 
factory arid I want to speak to you,' and :Mary said, '.I iave - got to go to 
work.' '' 

The Court over the ob'ecti J3 made as__~ru;mittGG-th-i-s:------
------------:----~ 

testimony to go before the jury and in so doing commit~~d error, for the rea-
sons above stated. · 

This was prejudicial to the defendant, because the transaction testified 
about was a transaction -distinct from those making ·the issues in the present 
case, threw no light on that trial and tended to prejudice the jury against 
Frank upon the theory that h.e wa-s-seeki-ng o-be-i-n-t-imate-v11iH1 his-little-girl.- --

48. Because the Court erred in admitting to the jury, over the objection 
of defendant's counsel, made at the time the evidence ·was offered that the same 
was irrelevant, immaterial, dealt with collateral matters to the confusion of 
the issues on trial, the following extracts from the minutes of the Board of 
Health of the State of Georgia: 

''The President then addressed the I3oard at length on his reasons for 
thinking that the Secretary should be requested to resign, the subjects dealt 

. with being too enormous and too lengthy to be included nere in their entirety."~ 
After the President's address, the Board adjour·ned and reassembled again at 
four · o'clock in the afternoon, at which time Dr. Harris· sitle of the contro­
versy was heard.'' . 

"The President (of the Board, ·Dr. Westmoreland), then addr~ssed the 
Board at length on his reasons for thinking that the Secretary should be 
requested to resign, the subjects dealt with being too numerous and too 
lengthy to be included here in their entirety. After the President's address, 
the Board adjourned and reassembled again at four o'clock in the afternoon, · 
at which time Dr. Harris' side of the controversy was heard.'' 

''The Secretary not having been present at what transpired_following this · 
was. not in a position to take note as to the proceeding, butwas informed by 
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the members on adjournment that it was their wish that he should still con­
tinue as Secretary and Director of the Laboratory.'' 

''The President then ·made a short statement in support of his protest 
against the Secretary, and reiterated some of the charges made at the pre­
vious meeting, and in addition, made objection against the Secretary's action 
in sending out antitoxine No. 64, which had been shown by tests made in 
Washington to be of less potency than it was originally labelleil and also con­
demning the Secretary for replacing Dr. Paullin and personally taking up 
the i~vestigation of the malarial epidemic around the pond of the Central of 

· Georgia Power Company. The President then stated that he would publish 
the charges against the Secretary if the Board did not take such action regard­
ing them as he thought right and proper. At the conclusion of the President's 
address, a talk was made by l\Ir. Doughty, in which he took exception to the 
former 's attitude, and insisted-'' 

"At the conclusion of the President's address a talk was made by l\lr. 
Doughty, in which he took exception to the former's -attitude, and insisted 
that every member of the Board wished to do what was best for the State 
Board of Health and the people of Georgia, and that everyone connected with 

·the Board of Health should be . willing to bow to the decision of this body. 
He deprecated strongly the idea of giving to the press charges the publication 
of which could do no good, and which could only result in harm.'.' 

"On 'the President and Secretary being recalled an hour later, .the Presi- .. 
dent pro tern. l\fr. Benedict, read the following resolution, 'vhich had been 
unanimously adopted by the Board on motion of l\fr. Harbin, seconded by 

-------tt-r-r.---rB~rown , the resulutio 'ng een rawn y a comIUl ee appomte y 

-· 
the Board, consisting of Dort ors Benedict, 'raylor and Doughty.'' 

''That the committtee appointed to frame a resolution expressing the .vpin­
ion of the Board with regard to the charges preferred against the Secretary 
hy the President of the Board in a report to the Governor, and upon w.hich­
they are called upon to act, beg to report as follows: 

"Resolved, 'l1hat the memb0rs of the Board present, after carefully con­
sidering the charges and all evidence in its possession, unanimously agree that 
while there have been certain slight irregularities in the conduct of some 
departments of the laboratories of the State· Board of Health, which should 
be corrected, 1 hcse irregularities have not been so important in charactr or 
resultrasto call for- or wa_rrnnt the discontinuance of Dr. Harris as Secretary 
and director of laboratories as demanded by the President. The Board fur­
ther directs that a eopy of this resolution bc-transmitfrd to the Govcn1or. '' 

Following the rcadiug- of this r<'solution; Dr. Westmoreland tendered his 
resignation as President of the Board, a copy of whieh follows -· 

"Atlanta, Ga., Sept. 26th, 1911. 
"To the members of the Georgia State Board of Health, Atlanta, Ga. 

Gentlemen: I hereby t(!nder you my r.esiguation to take effect a.t this meet­
'rhanking you for the eonrtesies extended me, · and Jor the honor con­

______ _.,.,,.....,,.,rrrt-_,...,,..--.. .... e in the past, I am, very sincer-ely yours, w-:- 1i,.·-\Vestmoreland, 

··· ~ · :~rt · 

President.'' 
"Now, on -pages 164 and 165; that is the letter to the Governor, all opted 

by the Board, and sent to his Excellency, John l\L Slaton, Governor, At­
lanta, Ga." 

The Court admitted these extracts from the minutes over lhe objections 
of defendant, as above stated, and in so doing committed error for said reasons. 

This was prejudicial to the defendant and took the minds of the jury 
from the issues on the trial ~nd centered them upon a medical row had between 
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- Dr. Westmoreland who had onc-et:e:n president of the State ·~oar.d of Health 
and Dr. Harris, who had been and wae its Secretary. This row .between the 
doctors stated is litterlY-iromaterial and irrelevant and was harmful to the 
defendant because it tended to discredit the testimony of Dr. Westmoreland 
who resigned from the Board and to sustain the testimony of Dr. Harris, who 

________ r_e_m_a_1_n_e~as-Secretary of the Board after Dr. Westmoreland's resignation. 

' 

·- -- - 49. Because the court permitted the witness E. H. Pickett to testify over 
the objection made when thef testimony was offered that it was wholly and 
entirely irrelevant, immaterial, incompetent, illegal, dealt with transactions 
between other parties, threw no light on the issues involved and did not bind 
the defendant, to testify : 

~ --- ~ -
' 'Minola l\fcKnight at first denied that she had been \·varned by Mrs. Selig 

whe:Q. she_lef_t_ to_gQ to the solicitor's office on May 3rd not to talk about the 
case, that when asked she state<l that she was on that date instructed not to 
talk. At first, 1"1inola stated that her wages had not been changed by the 
Seligs, ttrat she was receiving the same wages as before the crime. At first she 
said her wages hadn't been changed and then she said her \vages- had been 
raised, just what I can't remember because it varied from one week to an­
.other; she saidtlrn Selig family had raised her wages. The only statement , 
she-made about l\Irs. Frank giving her a hat was when she made the affidavit, 
we didn't know anything--about that hat before." 

rrl-1-e Cour-t permitted this testimony to go to the jury ovet-the objections 
above stated and therein erred. 'fhe Court stated that he admitted this testi­
mony on the idea that the ground of impeachment for Minola McKnight had 
been laid. 

This test_imony was prejudicial to the defendant, because the Court in · 
admitting it, left the jury to consider the statements of l\finola l\foKnight, that 
l\Irs. Selig had instructed her not to talk, that the Seligs since the crime had 
raised her wages; that l\Irs. Frank had given her a hat. 

50.- Because the Court permitted the witness J. II. Hendricks to testify, 
at the instance of the solicitor and over the objectiol! of the defendant, that 

_ __.......__same .was-ix.rewant, incompetent and immaterial, that: 
"I am a motorman fo~ the Georgia Railway & Power Company, running 

on April 26, 1913, on" l\rlarietta to Stock Yards and Decatur Street car. The 
Cooper and EnglisnAve. run is on the same route from Broad and Marietta 
Street to Jones Ave.- Prior to April 26, 1913, the English Ave. car with Mathes- ­
and Hollis on · it did run to Broad and l\Iarietta Streets ahead of time; how 

. much ahead l e an not say positively. About April 26th and subsequent thereto 
lVIathes and Hollis, in charge of the English Ave. car, about twelve o'clock 
when they were due to get off at dinner did come in ahead of time. I ha\re 
seen them two or three times ahead of time. At the time they were relieved, 
I got to Broad and Marietta streets about 12 :06. When I would get there on 
sch~dule time, I don't know wh-ere -Mathes and Hollis were-,-they should have 
been coming in. When Hollis would be at the corner of Broad and Marietta 
streets, and his car would not be there and my car would be on time, Hollis 

' would lea:v.e-B.l!o~d-and- Marietta street for dinner on my car. '' 
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The Court permitted this testimony to go to the jury over the objections 
above stated and in doing so committed error for the reasons stated. Movant 
contends that this was prejudicial to the defendant because it was a material 
matter to determine at what time his car got to Marietta and Broad streets on 
the day of the murder, and it confused and misled the jury to hear testimony 
.as to when he got there upun-days other than the day0f the murder. 

51. Because the Court permitted the witness J. C. McEwen, at the in­
stance of and over the objection of defendant that the same was immaterial, 
incompetent and irrelevant, to testify: 

"I am a street .car motorman. Previous to April 26th I ran on the 
Cooper Street route something like two years. On April 26th, 1913, I was 
running on Marietta and Decatur Streets. The Cooper Street car or English 
Ave. car run by Hollis and Mathis was due in _town at seven minutes a-fter-t-he 
hour; the car I was runniµg was due at 12 :10. The White City car got into 
the center of town at five minutes after the hour. About April 26, l 913, the 
Cooper Street car or English Ave. car frequently cut off the White City car 
due in town at 12 :05. The White City car is due there before the English Ave. 
car; it is due five minut es after the hour and the Cooper -Street car is due 
·seven minutes after the hour. In order for the English Ave. car to ~off the 
White Cit;y car, the Cooper Street car would have to be ahead of time, that 
is, the English Avenue car would have to be ahead of time. If. the White City 

- car was o.n ·time at 12 ~05-,-: the Engli~h Ave. car would have to get there before 
that time to cut ·it off. That happens quite often. I do know that the car 
that Mathis and Hollis were running did come into town ahead of time very 
often, especially if it is a relief trip. I have known it to be four or five 
minutes ahead of time.'' 

The Court admitted this testimony over the objections above made and in 
doing so committed error for said reasons. 

This was prejudicial to the defendant, because it was material to his de­
fense to show, as S\vorn to by the conductor and motorman, that the English 
Ave. car reached the corner of Broad and :Marietta streets at 12 :07, and it 
misled the jury to admit evidence tending to show that at other times this 
same car run by Mathis and Hollis reached the- city ahead of time. 

Nor would it be material for the purpose of contradicting the motorman 
who swore that he did not run ahead of time any timG for whether he ran 
ahead of time at other times Vi'ould be immaterial, and a witness can be im­
_peached only as to· misstatements of fact material to .the ·issues in the case . 

.-- 52. Because the Court permitted, at the instance _ _g_f the solioitor and 
over the objection of the defendant, made when the evidence was .offered, that 
same was irrelevant, immaterial and incompetent, the witness Henry Hoffman, 
to testify. as follows: . ~-

"I am an inspector for the Georgia Railway & Power Co. I know l\Iathis, 
the motorman who runs on the English Ave. car. He is under me a part of 

·the day. He was under me on April 26th, from 11 :80 a·. m. to 12 :07 p. m. 
Under the schedule, his car is due at the junction of Broad ~n iarietta Sts. 
at 12 :07. Prior to the beginning of this trial, I have known t s' car to cut 
off the Fai~ Street car. Under the S('. e_dule for the Fair Sty ar; t arrives i'! . 
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the center of town, junction of Broad and Marietta, at 12 :05. At the time 
Mathis was runni:llg ahead of this Fair Street car, which is due at 12 :05 at the 
junction of l\1arietta and Broad Sts., the Fair Street car would be on its sched­
ule. I have compared my watch with Mathis' watch prior to April 26th. 
There was at times a difference of from 20 to 35 or 40 seconds. We were both 
supposed to carry the right time. When I compared my watch with Mathis' 
I suspect mine was correct, as I just had left it the daY Llo.olrnd at Mathis' 
wat'ch, and mine was 20 seconds difference, and I had -gotten mine from Fred 
Williams that day. His watch was supposed to eompare with the one at the 
barn. I called Mathis' attention to running ahead of time once or twice__ that 
I know of. :Men coming in on relief time at supper and dinner, coming to the · 
junction of Broad and Marietta, customarily come in ahead of time.'' 

The Court admitted this testimony over the objections above made, and 
i~ doing so committed error for said reasons. - - ---- - -

This was prejudicial to the defendant, because it was material to his 
defense to show, as sworn to by the conductor and motorman, that the English 
Ave. car reached the corner of Broad and Marietta Streets at 12 :07, and it 
mifilfill the jury to admit evidence tending to show that at other times this 
same car run by Mathis and Hollis reached the city ahead of time. 

Nor would it be material for the purpose of contradicting the motorman 
who swore that he did n.ot run ahead of time any time, for whether he ran 

,------------a-healiortime at other-times \ voulaoe -immaterial, ·ai1d ·a witness ·can - be -im­

peached only as to misstatements of fact, material to the issues in the case. 

~- -

- -----

53. Because the Court permitted the witness J. 1VI. Gantt, over the objec­
tion of the defendant, made when the evidence was offered that the same was 

-~-::-~~-~~ 

irrevelant and immaterial, to testify substantially as foll°'vs: 

-
"The clocks of the pencil company were not accurate. Th~y may vary 

all the way from · three to five miTrntes in 24 mours. '' 

The Court admitted this testimony over the objections made and m 
doing so committed error, for the reasons stated. 

This was prejudicial to the defendant, because whether the clocks were 
or were not accurate on April 26th was material -to his defeose. The witnes 
Gantt had not worked at the factory for threl'i weeks and the fact _that the 
clocks were not -keeping accurate time three weeks before the trial was imma­
terial; and the evidence thereon tended to mislead and confuse the jury. 
Gantt had not worked at the factory during the three weeks just prior to 
tn.e -crYme,- and his testimony as to the clocks related to the time he did work 

. . 

at the factory. 

54. Because the Court permitted the witness__Scott to .testify in - behalf 
of his Agency, over the objection of the defendant, that the same was irrel­
evant immaterial and incompetent, . substantially as follows: 
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''I got hold of the information about Conley knowing how to write 
through my operatives that I had investigating while .r -was -out -of ·town-:-

. Mc Worth told me in person when I returned. w - ----- ·- -- · - --

The Court peTmitted this testimony over the defendant's objeetions, as 
above iiitated, and in doing so committed error. This was prejudicial to the 
defendant because the solicitor contended that the failure of Frank to report 
the fact that Conley could write, was a circumstance against Frank's inno­
cence, and he sought to show by the ab.nY.e___tesiimony that the detectiv__eg_ were 
forced to get that information from someone other thah :Frank. 

55. Because the Court permitted the witness L. T. Kendrick over the 
- - -- .. ---objection -of he -defendant, -made at the time the evidence was offered that 

the same was irrelevant, immaterial and incompetent, to testify substantially­
as follows: 

·.e 

,.. 

''The clock at the pencil factory, when I worked there, needed setting 
about every 24 hours. You would have to change it from about three to five 
minutes, I -r-eckon. '' · · ._ 

The Court permitted this-testimony to be heard over the above - stated 
objections of the defendant, and in doing so col!lmit!_ed error..'.. _ _ 

-Kmllrtclrsnad -not- worlied at -the -factory for months and whether or 
not the clock was correct at that time was immaterial and tended to confuse 

-- -
the jury in their effort to deter.mine whether or · not the clock was accurate 
upon the date of the tragedy. 

56. Because the Court, over the objection · of the defendant made at the 
time the evidence was offered that the same was irrelevant, immaterial, incom­
petent, illegal and prejudicial to the defendant, permitted the witnesses, Miss 
Maggie Griffin, Miss Myrtie Cato, l\'lrs. C. ·D. Donagan, Mrs. H. R. Johnson; 
Miss Marie Karst, Miss Nellie Pettis,. Miss Mary Davis, Mrs. Mary E. Wallace, 
Miss Carrie Smith and_ :Miss Estelle Win~-to -test-i-f.y- -th-at-·-t-hey were ac­
quainted with the general character of Leo 111. Frank prior to April 26, 1913, 
with reference to lasciviousness, and his relations to women and girls and 
that it was bad. 

'fhe Court admitted this evidence over the objections above stated, and in 
doing so erred for the reasons herein stated. -

In qetermining . general character in cases of murder, lasciviousness or 
. misconduct with women is not one of the traits of character involve¢!. The 

traits of '~haracter involved are peacableness, gentleness, kindness, and it is 
utterly immaterial to prove bad character . for lasciviousness in a murder 
trial. 

To ,permit this~vidence was highl;y prejudicial to the defendant. It 
attacked his moral character and while such attack ·would not tend to con­
vict him of murder nor show _him a person of such character as . would likely 
commit murder, its introduction prej~diced the jury against him. 
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57. Because the Court permitted the witness Miss Dewie Hewell, over 
the objection of the defendant that the same was irrelevant, immaterial, in- . 

.. competent, illegal -and--d.ealt-w-i-th--separa-te-and- distinct-matters and issues -- -----
from this case, to testify : 

''I am now staying in the StatiQn House. Before I came to Atlanta to 
testify I was in Cincinnati, Ohio~ in-the Home--&f-t-he-Good Shepherd. I 
worked ·at the Pencil Company during February and March, 1913, .I qui-t­
there in March. I worked on the fourth floor and worked in the metal room, 
too. I have seen Mr. Frank hold his hand on Mary's shoulder. He would 
stand pretty close to Mary when he would talk to her, he would lean over 
in her face. " 

The Court permitted this testimony over the objection of the defendant, 
made as is above stated, and in doing so committed error. This was prejudicial 
to ·the defendant, . because it was introduced to s.how an effort to be criminally 
intimate with 1\'lary and inflamed and misled the jury. 

'\ 

58. Because the Court pe.rmitted the witness, Miss Cato, over the ob­
jection of the defendant that . the same was incompetent, illegal and imma­
terial, to testify substantially as follows : 

"I know Miss Rebecca Carson. I have seen her go twice into the private 
ladies' dressing room with Leo ~L Frank.'' -

~~--~------·-- - - The Cou~t -pe-r-mi-Hed--this testimony Qver--th-e ubj_ection. of.=the-..ile:f@dant 
made as is aforesaid and in do'ing so committed error. ~h~ Court stated-that 
this evidence was admitted to dispute the witness they had called. 

It was wholly immaterial to the issues involved in this case whether Frank 
did ~r did not -go into a private dressing room with Miss Carson. It did, how­
ever, prejudice the jury as indicating Frank's· immorality with reference· to 
women. 

59. Because the Court erred in permitting the witness Maggie Griffin 
to testify over the objection of t-he defendant made when the testimony was 
offered that the same was immaterial, illegal,~nd incompetent, to testify 
substantially as follows : 

"I have seen Miss Rebecca Carson go into the ladies' dre.ssing room on 
the fourth floor with Leo M. Frank. Sometimes it was in the evening and 
sometimes in the morning during working hours. I saw thein come in and saw 
them come out during working hours.'' 

The Court permitted this testimony to go to the jury over the objection 
of the defendant made as is aforesaid and in doing so committed error. The 

· Court stated that this evidence was admitted to dispte the witnesses they 
·had called. · 

It was wholly T mmaterial .to ... the issues involved in this case whether 
Frank did or did not go into a private dre~sing ·room with Miss Carson, it did, 
howeve~ prejudice-.the jury as indicating Frank's immorality with refereµce 
to women. 
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60. Because the Court refused to give the following pertinent legal 
charge in the language requested : 

''The jury are instructed that if under the evidence they believe the 
- ------ -theory that --another person committed this crime is just as reasonable and 

just as likely to have occurred as the theory that this defendant -committed 
·the crime, that then the evidence would not in a legal sense have-excluded 
every other reasonable hypothesis than that of the prisoner's guilt and you 

-should acquit him.'' 

This request was submitted in writing and was handed to the Court 
before the jury had retired to consider of their verdict and before the Court 
began his charge to the jury. 

This request was a legal and pertinent one, particularly adjusted to the 
facts of the case and should have been given, and the Court in declining to 
give it committed .error, although the general principle .involved might have 
been given in the original charge. 

- 61. Because the Court refused to give the following pertinent legal 
charge in the language requested : 

''If the jury believe from the evidence that the theory or · hypothesif; 
that James Conley may have committed this· crime is just as reasonable as 

-----_____,,,,_~_ ...,_,,_e~- lreory tha-rthe defendant may havec orrimitted tliis -crime, -then, under 
the law, it would be your duty to acquit the defendant." 

This request was submitted in writing and was handed to the Court before 
the jury had retired t~ consider of their verdict and before the Court began 
his charge to the jury. 

This request ·was a legal and pertinent one, particularly adjusted _to 
the facts of the case and should have been given, and the Court in declining 
to give it committed error, although the general principle involved- might 
have been given in .the original charge. · 

62. Because the Court refused to give the following pertinent legal 
charge in the language requested : 

"The jury are instructed that in all cases the burden _Qf_proo~ _is_ upon 
the State. The State only half carries that burdea-when it establishes a 
hypothesis of_ guilt, -Put also leaves a hypothesis of innocence. If both theo-
ries are .consistent with the proved facts, the -very uncertainty as to which is - - - -----~-. -
correct requires that the jury shall give the bene_fit of the doubt to the defen- -
dant. But when the defendant reltes--upon ctrcumstantial evidence, he is 

-not obliged to remove the doubt. It is sufficient if he create a reasonable 
doubt. He is not obliged to prove his i~nocence. He may -rely upon the 
failure of the State to establish hi~ guilt.. If the proved facts in the case es­
t~blish _ a hypqthesis consistent with the defendant's innocence and sufficient 
to create a reasonable doubt of his guilt, this is suffident to acquit him and 
it is .not necessary. that he should go further in his proof and exclude every 

·possible idea of his guilt. No· such burden is upon the .defendant." · 
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T:Q.is request was submitted in writing amt-was handed to the court 
before the jury had retired to consider of their verdict and before the -court 
began his charge _to the jury. . 

This request wa8 a legal and pertinent o~e, particularly adjusted to the 
facts of the case and should have been given, and the Court in declining to 
give it committed error, although the_general principle involved may have 
been given in the original charge. 

63. Because the Court decij_ned to give the following pertinent legal 
- charge in the language requested : 

''No presumption can arise against the defendant, because of failure to 
cross examine any- witnesses put up by the State, that the defendant was 
guilty of any particular acts of wrong-doing. You should not, therefore, con­
.sider that this defendant because of such failure to cross examine any state's 
witnesses, has been guilty of any particular acts of wrong-doing.'' 

The above request was submitted to the court in writing before the 
.jury retired to consider qieir verdict and before the charge was given to 
the jury. -

The above is a cqrrect statement of the law and-applicable to the present 
issue, and the court erred in declining to give it. 

The failure to give it . was prejudic.ial to the defendant, for the reason · 
that quite a number of character witnesses were introduced by the state 
and not cross-examinedoy the . defendant. The solicitor urged before -tile --. 
jury that this failure to cross;;-examine was evidence of the fact that a cross­
examination would have brought out particular acts of wrong-doing which 
would have affected the defendant's character. 

64. Because the court erred in declining to grant a mistrial on motion 
of the defendant, made by his counsel, made after the argument of the 
solicitor and before the charge of the court. The motion made by defendant 
for a mistrial is as follows : 

''I have a motion to make, Your Honor, for a mistrial in this case, and 
I wish to state the facts on which I base it, and I wish the stenographer to 
take it down, an<l we propose to prove every fact stated in the motion-untess ­
the court will state that h~ knows the facts and will take cognizance of them 
without proof. 

''First. That counsel r.equested before this trial began that the court 
room be cleared of spectators. 

"Second. \.Vhen the court declined to rule out the evidence as to other 
alleged transactions with women, by Jim Conley, the audience in _"t_he court 
room, who occupied nearly evea:y seat, showed applause by the clapping of 
hands and stamping of feet and shouting in the presence of the court; the 
jury was in a room not over twenty feet from the court room-that room 
back there (indicating) , and heard the applause. The-(,l~-Rr-R*-l:l~l::l-~-----­
declare a mistrial or to clear the court room on motion of- the defendant. 

"Third. That on ··Friday,' August 22nd, when the trial was on and the 
court bad just adjourned for the day, and the jury was about 200 feet from 
the court hquse proceeding north on Pryor Street, as Mr. Dorsey, the solicitor 
general, was leaving the court hous_e, a large crowd assembled in front of 
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-·--the court house and, in the hearing of the jury, cheered and shouted 'Hurrah 

for Dorsey' in the hearing of the jury. 
___ '_,' .._illll'th. That on Saturday, August 23, 1913, while the trial was still 

on, and when the court adjourned and l\ilr. Dorsey emerged from the court 
room a large crowd, standing on the ··street, applauded and cheered Mr. 
Dorsey, shouting 'Hurrah for Dorsey.' The jury at this time was in a cafe 
at lunch, about 100 feet away, and a portion of the --0row-d-m6Ved--up-i~-----==-c­
front of-the cafe, at which the jury were at lunch, and in the hearing of 
the jury shouted 'Hurrah for Dnr~: · -," · ' 

''Fifth. On the last <lay of tJ1e trial, a large crowd, including many 
women , had assembled in the court room before court ·opened, taking up 
ever.v seat in 1 he eourt room . The ,iury were in their room not over 20 
feet from the court room, and as Mr. Dorsey entered the room, the crowd ap­
plauded loudly by clapping of hands and stamping of feet, all in tli.e hearing 
of the jury. The court admonished the people that if _th_e applause was re­
peated. he ·would dear the court room. 

"Now, we move upon those facts. which tend to coerce and inti!!!i<l!tte,.._~ 
and unduly influence this jury, that the court here and no"\v a·ecfare a mis­
trial, and we stan.d ready 1 o prove each and every fact there and we offer 
to prove them. Now, if your Honor will take ·cognizance 0£ those - faets 
as stated, then, of emtt•se it- -will- dispense with proof. If your Honor does 
not take cognizance of them. we are ready to prove them by numbers of 
people who heard them. including myself; I have heard it, all of it, and the 
conduct has been most disgraceful. The defendant has not been accorded any­
thing like a fair trial and I am disgusted, may it please your honor, wit.h the 
unfairness of those members of the public who make such an CTxhibition of 
themselves when a man is on trial for his life. I am not afraid -0f them-;- l-­
hope nobody -else · is-afraid of them; but the natural tendeney is to intimidate 
a jury, to roerce a jury, and I have never seen a trial so hedged in and sur­
rounded with manifestations of public opinion. I make the motion to declare 
a mistrial and stand ready to prove tnese facts. If the court knows them, 
the court can take cognizance of them.'' · 

Upon this motion the Court stated that as to part of the facts he knew 
and part he did not know. That "\\']mt occurred on August 25, 1913, thG last 
day of the trial, he did know, as it took place in his presence; that he did 
hear cheering when Mr. Dorsey went out on the occasion mentioned, but as 
to what the crowd said, outside of the whooping and halloing, he did not 
know, and that he did J1ear the applause in the court room when the court 
declined to rule out the evidence as to several alleged iransactions- wit.h 

-=-~--~~~--
women, by Jim Conley. 

In support of this -nJ.otion to declare a mistrial, the following evid..ence 
was introduced: 

Mr. Deavours testified that he was a., deputy sheriff of Fulton County 
in charge of the jury on Saturday when Mr. Dorsey was applauded in front 
of the court house as he left that house. When the applandii1g begun, the 
jury vrns in or near the German Cafe, where they went to dinner. When the 
applause first begun they were about 100 feet from the court house, entering 
the cafe. 1!hat he heard the applause, but did not hear the crowd hollo 
"Hurrah for Dorsey;" he hear~oing and cheering and the jury could 
have heard what he did. That the appla,J1se he h'eard was outside of the cafe, 
he did. not hear the cheering from the inside of the caf.e. :·That he did not · 
remember how many people came up in front of the c·afe. No one came in 
the cafe into the room where the jury was, that is, fo the room in the rear. 
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Mr.· Arnold testified : I wish to state that on Friday when court · ad­
journed Mr. Dorsey left the court room and as he left the court room I 
heard loud cheering at the -front. O:p. Saturday, - when -court -adjourned, I 
asked Mr. Dorsey not to go out until the jury had gotten away from where 
they could_ hear the noise · of the crowd, for fear they should cheer him again 
as he left the· court room. Mr. Dorsey said all right, and remained in the 
court room for a while. Finally, I -thought the crowd had left, and I pre­
sume Mr. Dorsey thought the crowd ·had left, and of course I do not claim 
that he is responsible for the cheering, but he finally left the court room and · 
went out, and I went_ out with Mr. Rosser shortly afterwards, behind him. 
As Mr. Deavours says, it turned out that the ·ury had not at that .. t-ime en­
tered the German Cafe, although I didn't see them. I saw people up there 
but I didn't know who they were, but as Mr. Dorsey left the court room 
there were loud and excited cheers and cries of "Hurrah for Dorsey." My 
judgment is that you could have heard the cheers and cries of ~'Hurrah for 

_ . _ _ Dorsey" without any trouble, all the way from the court house up Alabama 
street; that is my opinion. They kept cheering him and as my friend went 
across the street the cries continued until he got · clear into the Kiser build­
ing. The first cheering was on Friday afternoon, but the second time was on 
Saturday when I asked l\fr. Dorsey not to go out. I asked Mr. Dorsey not to 
go out until the crowd dispersed. He stayed in; I am not trying to blame 
Mr. Dorsey for it. I didn't know the crowd was waiting out there, and I 
presumed the jury had gotten out of hearing but found they had not. I d-idn 't 
hear the case mentioned; I heard no allusion to this case but I heard cries of 
"Hurrah for Dorsey," but on the other occasions-while I love for my friend 

· to meet all the approbation that he may ~t from the public, I did think that 
it was an outrage, the crying and shouting; that is what I thought. If the 
jury were where l\Ir. Deavours said they were, they collld hear; no trouble 
about hearing it, if they had -good ordinary hearing. On Friday I was in the 
court room when I heard most of the crying; I do not know where the jury 
was then. 

Charles F. Huber· testified: I was in charge of the jury when they left 
the court r·oom Friday afternoon. I do not know how far the jury had got· 
ten before tlie crow oegan cheering in front of the court house. I didn't 
know myself that they had cheered until the next morning. They didn't know 
it at all. I had charge of the rear end of the jury. I have good hearing and 
I heard no cheering. 

After the introduction of this testimony, Mr. Arnold for the defense stated 
that he desire_!l time to examine Mr. Pennington and Mr. Liddell, the other 
two bailiffs in charge of the jury, who -were then absent and asked the court 
to give him time to make the proof. 

After the hearing of this request and the above evidence, the Court 
ruled : ''Well, I am going to charge this jury on this case, and I will give 
you an opportunity, don't you understand, afterwards, to complete your 

-showing about that, but I will overr~u..i..Ie......._.tchh~e-mtto~ttiio'"n.,.-.-'-"L-...-------

During the hearing of this motion for a mistrial and when the witness 
Charles F. Huber was on the stand and swore that he ·heard no cheering on 
the Friday afternoon referred to, and that the jury ·did not near it, there 
was iapplause among the spectators, on account of the staitement that the 
jury did ~ot hear th~ cheering. Mr. Arnold called attention to the applause, 
stating to the Court that the crowd could not be held in even while they were 
making this investigation. 111" 
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_ _ __ ~he Court paid no further attention to 1his appl().use than to ask, -re What 
is the matter with you over there?" 

In failfog to grant the mistrial requ.est~d, the Court erred. '°The motion, 
taken in connecti-on with the admitted and pro_ven facts, movant contends, 
clearly show that the defendant was not having a fair trial by reason of 
the great excitement of the crowd. The court room was in an exceedingly_ 
small building, on the ground floor, and was crowded during the whole of 
the trial and defendant contends that this prejudice and animosity of the 
crowd against him, as shown by the frequent applause, necessarily reached 
the jury box and prevented him from having a fair trial. 

As permitted by the Court, in his order just aforesaid, we attach hereto 
in support of this moti9n for new trial the affidavits hereto attached, marked 
Exhibit~ J to .AA, both inclusive, and said Exhibits are hereby made a part 
of.this motion for new trial. 

65. Because the defendant contends he did not have a fair and im­
partial trial, by an impartial jury, as provided by the Constitution and laws 
of this_State, for the following reasons, to-wit: 

(a) On August 6, 1913, -during the trial, the defendant's counsel_ mov~d 
to rule out the testimony of the witness Conley- .tending to show--acts- -of - -

-·-perversion and acts of immorality on the part of the defendant, wholly dis-
• 

connected with and disassociated from this crime. The Court declined to 

1 
- -- - -- ru1e out said testimony and immediately upon the statement of the Court that 

.9 he would let such testimony remain in evidence before the jury there was 
instant, pronounced and continuous applause throughout the crowded court 
room where -the trial was being had, by clapping of hands and by striking 
of feet upon the floor. 

While the jury was not then in the same room where the trial was being 
had, they were ~ a room about 50 feet from where the judge was sitting 
and about 20 feet from portions of the crowd applauding, and so close that 
perhaps the jury could have heard the applauding. 

(b) And again during the trial, Mr. Arnold, one of the counsel for the 
defendant, in the presence of the lury, objected to a question asked by the 
solicitor, and tl;Le following colloquy took _place : 

Mr. · Arnold: I object to that, your Honor, that is entering the· orders on 
that book merely; that is not the question be is asking now at all. _ 

The Court: What is the question he is asking now? 
(Referring to questions asked by the solicitor-general.) -
Mr. Arno1'f: He is asking bow long it took to do all this work connected 

with it. -{Referring-to work done by Frank the day of the murder.) 
The Court: Well,-ne knows what he is asking him. 
(Referring to the solicitor-general.) 
Upon this sugg~stion of the Court that_ the solicitor knew what he was 

doing, the specta'tors in the court room applauded by striking their hands 
together and by the striking of feet upon the floor, creating quite a demon-
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stration. Defendant's counsel complained of the conduct of the spectators 
in the court room. The Court gave'?11.o relief except directing the sheriff to 
find out who was making---th.e- noise. 

----··· -- (c) During the examination by Mr. Arnold, counsel for the defendant, 

J 

of V. H. Kreigshaber, a witness for the defendant, there was laughter in the 
audi.ence sufficie11tly g~nerally distribut~d thl'.oughout the audience and loud 
enough to interfere with the examination. ~1r. Arnold called the Court's at­
tention to the interruption for the purpose of obtaining some action from the 
Court thereon. 

The Court stated that if there was other . disorder, no one would be per­
mitted in the court room the following day and requested the sheriff to 
maintain order. 

( d) That during the trial, ori Friday, August 22d, 1913, when the Court 
had just adjourned for the day, and the · jury was about 300 feet away from 
the court house, proceeding north on Pryor Street, as Mr. Dorsey, the solicitor­
general, was leaving the court room, a large crowd assembled in front-of the 

--court ho11$e; and in the hearingru the jury cheered and shouted ''Hurrah for 
.Df>rsey. '' 

( e) rpllit during the trial, on Saturday, August 23, 1913, when court 
adj_~mrned a:g.d Mr. Do.rsey_ ..emel!.g.ed- from the --court -room,~ a large crowd, 

.:__~~~~~-·~~~~~-

standing on the street, applauded and cbcered him, shouting ''Hurrah for 
Dorsey." At that time the jury was between the court house and what is 
known as the German Cafe and near enough to the crowd to hear the cheer­
ing and shouting. A portion. of t)le crowd moved up in front of the cafe 
at which th.e_jury were at lunch, and in the hearing of the jury shouted 
''Hurrah for Dorsey.'' 

(f) On the last day of the trial, Monday, August 25th, ·" 1913, a large 
crowd, incfuding many women, had assembled in the court ~oom before court 
opened, taking up every seat in the court room. The jury we.re in their 
room about 20 feet from the court room, and as Mr. Dorsey entered the room 
the crowd applauded loudly by ~lapping of hands and stamping of feet, which 
the jury perhaps could have heard. 'fhe court did nothing but admonish-the 
people that if the applause was repeated, he would clear the court room. \ 

d 

(g) On Monday the last day of the trial after the argument of counsel 
had been had and the 'charge of the court-im-d been given and the case was 
in the hands of_ the jury; when Solicitor Dorsey left the court room a very 

------~-----.-;a:;:;r-;;-;.g;;.e~c~ro~w~d~a-:waited him in frQnt o:L the court house and shouted and ap-

------ -

plaude_d by clap_ping their hands and shouting, "Hurrah for D~rsey." 

(h) When it was announced that the jury had agreed upon a verdict, 
the Judge of the Superior Court, ~is Honor, L. S. Roan, went to the court 
house which was a comparatively small room on .the "first floor, at the junction 

- -.---of~unter -and Pryor Streets, and found the court room packed with spec­
tators. Fearful of misconduct among the spectators in the court ro.om, the 
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·court of his own motion cleared the room before the jury announced their 
. verdict. When the_ verdict of guilty wa,s rendered, the fact of the rendition 
of such verdict was signaled to the crowd on the outside, which consisted of 

. - - : 

a large concourse and crowd of people standing upon Hunter and Pryor 
Streets. Irnmediately upon receiving such signal and while the court was 
engaged in polling the jury and before the polling ended, great shouts arose . 
from the people on the outside, expressing gratification. Great applauding, 
shouting and halloing was heard on the streets and so great became the noise 

______ __ on the streets that the Court had difficulty in hearing the responses of the 
jurors-··as he polled them. These incidents showed, as the defendant con­
tends, that the defendant did not have a fair and im__partial jury trial and 
that the demonstration of the. crowds attending court was such as to inevitably 
affect the-Jury: - -· 

The exhibits hereto attached ma-rked J to AA inclusive are made-a part 
~f this ground.· 

66. Because that fair and impartial trial guaranteed him by the Con­
stitution of this State was not accorded tl:ie defendant for the following 
reasons: 

The court ro-om· wherein this trial was had was situated at the corner 
_of ~u~.t~r _ap__d Pryor streets. There are a number of window~- on the P~yor 
Street side looking out upon _the street and furnishing easy access to any 

- noises that would occur upon the street. 'Phe- court · room itself is situated 
on Hunter Street, 15 or 20 feet from Pryor Street. There is an open alleyway 
running- from Pryor-St., along by the side of the court house, and there are 
windows from the court room looking on to this alley and any noise in the 
alley can easily be heard in the court room. \\Then Solicitor Dorsey left the 
court room on the last day of the trial, after the case· had been submitted to 
the jury, a large and boisterous crowd of several hundred people was standing 
in the street in front of the court house and as he came out greete<Lhim with 
loud and boisterous applause, taking him upon thei~ shoulders and carrying _,,.. 
him across the street into the Kiser building wherein was his office. rrhis 
crowd did not wholly disperse during the interval between the giving of the 
case to the jury and the time when the jury reached its verdict, ·but d~!'ing 
the whole of such time a large crowd was gathered at the junction of Pryor 
and Hunter streets. When it was anlliill.nced that the jury had reached a 
verdict, his Honor, Judge L. S. Roan, went to the court room and found it 
crowded with spectators to such an extent as ~o interfere with the court's 
orderly ·procedure, and fearing misconduct in the court room, his Honor-­
cleared it of spectators. The jury was then brought in for the purpose of 
delivering their v-erdict. When the . verdict of guilty was announced, a sig­
nal was given· to the crowd on the eutside to that effect. The large crowd 

------ -tt:1:-1:Jeople stan~ing on the Q.Utside cheered- and shouted and hurrahed at the 
outset of · the poll of the jury, and before more than one juror -had been 
polled to such an extent that the Court had ~ome difficulty in proceeding with 
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the poll of the jury, which was then in progress, and not finished. Indeed, 
so great was the noise and confusion without that the Court beard the re­
sponses of the jurors during the polling '\\_'ith some difficulty. The Court was 
about 10 feet from the jury. In the court room was the jury, lawyers, news­
paper men, and officers of the court, and among them there was no disorder. 

The polling of the jury is an important part of the trial. It is incon­
ceivable that. any juror, even.....if-tlw v-Mdiet-was not- his-own, to announce that 
it was not, in the midst of the turmoil and strife without. 

The_ex:hibits J to AA inclusive are hereby made a part of this ground, 
and the Court . will err if it does not grant a new trial on this ground. 

67. Because the Court erred in failing to charge the jury that if a wit­
ness knowingly and wilfully swore falsely in a material .. matter, his testimony . - -~ -

shall bL reje~ted <ln_tireJy unIB8s_ it be corroborated by facts and circum-
.. - ·-- --- ·- --stances of the case or other creditable evidence. 

The Court ought to have given this charge, although no written request 
was formally made therefor, for the reason that the witness Jim Conley, who -
testified as to aiding Frank in the disposal of the body, was attacked by the 
defendant as utterly unworthy of belief, and he admitted upon the stand that 
he knew that he Fas lying in the affidavits made by him, with reference to 
the crime and before the trial. 

EspecialJy ought this -charge to. have been given , 
~------ his charge to the jury, left the question of the credibility of witnesses to the 
-----------"J·ury, without any rule--of law to govern them in detc~mining their credibility. 

.. 
68. Because the Court permitted to be read to the jury, over · the ob­

jection of the defendant made at the time the testimony was offered, that 
same was immaterial, irrelevant, incompetent, and not binding upon Frank 
a part of an affidavit made by the witness Minola McKnight, as follows: 

''They pay me $3.50 a week, but last week she ·paid me $4, and one week 
she paid me $6.50 . . Up to the time of this murder I was getting $3.50 per 
week and the week right after the murder I don't remember · how much she 
paid me, and the next week they paid me $3.50 and the ·next week they 
paid me $6.50, and the next week they paid me $4, and the next week 
they paid me $4. One week, I don't remember which one, Mrs. Selig gave 
me $5, but jt wasn't-for my work, ' and they didn't tell me what it was for, 
she just said 'Here is $5 Minola.' '' 

The Court permitted this p~rt of the affidavit to be read to the jury 
over the objections .. above ·stated, and in doing so erred for· the reasons 
stated. 

This was prejudicial to the defendant, inasmuch as it permitted the 
affidavit o.f the witness Minola McKnight to be read to the jury as to 
transactions between herself and the Seligs, with which Frank had no 
connection, but which the solicitor-general insisted showed that Frank's rela~ 
tives were seeking to influence this darkey by paying her money in addition 

. to that which she earned. The Selig~ and :Minola McKnight had been asked . ,. 
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on cross examination ·if. these statements in this affidavit were true, and 
_ . ____ had <.!_~!!i~~ that_ ~hese statem~!l_!~ ~~~e true. 

69. Because the Court erred in permitting Mr. Hooper, for the State, 
to argue to the jury that the failure of the defense to cross-examine the 
female witnesses ,\rho, in behalf of the State, had testified to ·the- bad char-

eter of Frank for lasciviousness, was-strong evidence of the fact that, 
if the defendant had cross-examined them, they would have testified to 
individual incidents of immorality on the part - or--Frank ; that the defend­
ant's knowledge that they would bring out such ~cidents was the. reason 
for not cross-examining the witnesses; and that the jury could, therefore, 
reasonably know that Frank had been guilty of specific incidents of immor­
ality other than those bro11ght out in the record. 

The _defendant strenuously objected to this line Qf argument on the 
part of Mr. Hooper and urged the Court to state to the jury that the failure 
to cross-examine any of said witnesses justified no inference on the ·part of 
the jury that the cross-examination, if had·; would have brought ·out' anything 
hurtful to the general character of Frank. 

This the Court declined to do and permitted the argument; and, m so 
doing, committed error, for which a new trial should be . . granted. 

70. Because the solicitor-general, in his argument to the jury, stated, 
as follows: ''The conduct of counsel in this ease, as I stated, in refusing to 
cross-examine these twenty young ladies, refutes effectively and absolutely 
that he had a goad character. As I said, if this man had had a . good char­
acter, no power on earth could have kept him and his counsel from ask~ng 
where those girls got their information, and why it was they said that this 
defendant was a man of bad character. Now, that is a common sense propo­
sition; you'd know it whether it was in a ·book or not. I have already shown 
you that under the law, they had the right to go into that character, and 
you saw -that on cross-examination they dared not do it. · . Whenever 
anybody has evidence in their possession, and they fail to produce it, the 
strongest presumptinn-arises that it would be hurtful if they had-;· and their 
failure to introduce evidence is a circumstance against them. You don't 
need any law book to make you know that; that is true, because your common 
sense tells you that whenever a-man can bring the e~idence, and you know 
that he has got it and don't do it, the strongest presumption arises against 
him. And you know, as twelve honest men seeking to get at the truth, .that 
the reason these able counsel did not ask those hair-brained ranatics~-a.-s---iwr. -
'Arnold called them before they had e-ver gone on the stand-girls whose 
appearance is as good as any they brought, girls thaf you know by their 
manner on the stand are ·speaking the truth, girls who were unimpeached 
and unim8eachable, the reason they didn't ask them. Why 1 They dared 
not do it. You know it; if it had never been put in the law books, you 
would know it.'' 
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This address of the solicitor was made in the h·earing, a11d· in the 
presence of the jury, without any ·protest or comment on the ·part of the 
Court . 

. . The defendant made no- objection to this al:'gument at the time same 
· was -being -had, for the reason that similar argU"ment made by Mr. Hooper 
had been objected to by counsel, and their objection overruled. The ob­
jection made to the argument of _Mr. · Hooper . was not here repeated, for the 
reason that the Court had ~tate"d, in the outset of the case, that objection 
once noted in the recor9. rfe.ed not in similar instances be repeated, but that 
the Court would ~ssume that similar ·objections had been made and over­
ruled. 

This argument of · the Solicitor was not only illegal, but prejudicial to 
the defendant, in that he, in substance, urged upon the jury that a cross­
examination of female witnesses for the State, who testified to Frank's bad 
character for lasciviousness, would, upon cross-examinatio~, have testified 
as to specific acts of immorality against him. 

71. ~ecause the Court permitted the solicitor, over the objection of 
defendant's counsel, to argue before the jury that the wife of the defendant 
did not speedily visit him when he was first taken under arrest, and that her 
failure to do ~o-: showed a consciousness on her part that her husband was 
not innocent. 

In addressing this question to the jury, the solicitor said: "Do you tell 
me that there lives a true _ wi~e, conscious of her husband's innocence, that . .ii.; . 
would not have gone through snap-shotters, reporters, and everything else • 
to have seen him 1 Frank said that his wife never went there because she 
was afraid that the snap-shotters woul_d get her picture, because she didn't 
want to go through the line of snap-shotters. I tell you, gentleme;n of the 
jury, that there never lived a woman conscious of the rectitude and innocence 
of her husband who would not have gone through snap-shotters, reporters, 
and the advice o'f any rabbi under the sun-and you know it." 

Defendant's counsel objected to ·this line of- argume1it, when the same 
was being made, upon the ground--that the -conduct of his wife could in no 
sense be used as evidence of Frank's guilt , and that the solicitor 11ad no 
right to argue as he -clid. 

The Court declined to stop -the argument, but permitted it to contiuuc. 
The solicitor impassionately argued it to the jury-that :Mrs. Frank's con­
duct in not visiting hei; husband was---strong evidence of his guilt. 

This argument wa-s--highly prejudicial to the defendant, and the Court 
erred in permitting it to be made and in not reprimanding the solicitor­
general for the making of such an argument. 

72. Because the Court permitted the solicitor-general, .in- arguing the 
- relative value of the expert testimony · delivered by the physicians called for __ 

the State and defense, to intimate that the defense, in calling its physicians, 

96 p--- . .. 

-A 



- ·.~ 

-had been influenced by the fact that certain physicians called were the fam­
ily physicians of some of the jurors. In discussing it, the solicitor said: ''It 
would not surprise me if these able, astute-gentlemen, v1gilent as tli:ey have 
shown--theniselves to be, did not go out and get some doctors who have been 
the family physicians, who · are well known to some of the members of this 
-jury-,-lor th-e~ffect-it-might-imve-upon you; and I am going to show that 
there must have been something besides the training of these men, and I am 
going to trace them with our-doctors. I can't see any other reason in God's 
world for getting out and getting these practitioners, who have -never had 
any. special training on stomach analysis, and who have not had any training 
on the analysis of tissues-like a pathologist has had, except upon that 
theory." 

- Objection was made to this argument of the solicitor, at the time it was 
being made, upon -the -grou-nd-that-ther~as-- no evidence to support any 
_such argument; that it was illegal, prejudicial, and highly improper. 

--73. ·Because the juror, A. II. Henslee, was not a fair and impartial 
juror, but was prejudiced against the defendant ·when he was selected. ~ 

juror, had .previffQ§ly_ tlrn:reto fo.rmed and-, expressed a decided opinion as to 
the guilt of the defendant; and, when selected as a juror, was biased against 
the prisoner in favor of the State. Affidavits are . hereto attached and 

___ D?-ark_e_d Exhibits A, . B, C, D, E, I, BB, CC, DD, EE and JJ, KK, LL, M , 
NN, which are hereby made a part of this motion for new trial. Affidavits 
sustaining the character of the witnesses against said Henslee ~ar!Je~h~e~I..s'e!.lltlLo _ ______ _ 
· a~tached, marked Exhibits FF, GG, HH, and II. 

The conduct of this juror, as shown by the affidavits and other evidence, 
the condition, conduct, and state of mind of this juror is conclusive that the 
defendant did not have-a fair and impartial jury trial, as provided by the 
laws arid the Constitution of this State; and a new trial shoulnoe granted. 
Upon failure to . do so, the Court will commit error. 

74 Because the -juror, --Johenning;- wa:s not a fair and impartial juror, 
in that he had a fixed opinion that the defendant was ·guilty prior to, and 

. . 
at the time he was taken on· the jury and was no.1;.....A_ iair_aruLimpartial and 
unbiased juror. Affidavits showing t hafne was not a fair and impartial 

---><-~- rare hereto attac.hed and marked Exhibits E, F, G, K, and I, and IPade a 
part of this motion for new trial. 

The opinion, .conduct, and state of mind ,. of this juror prior to, and at 
the time of, ·his selection as a jurOO"-Shows- that the defendant <licl not have a 

L---- - - --· _ fajr and impartial trial, as provided by the laws •and the Collillittu.1.wti.uo.Lln--'J.o_._f _____ . _ ___ _ 
this State; and, oecause of the unfairness and impartiality of this juror, a 
new trial should be granted,' and the Court will commit error in not grant-
ing it. 
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75. Because this --defendant, as he contends,' did not have a fair an 
impartial jµry trial, guaranteed to him under the laws of_ this State, for the 
following reasons, to-wit: · ·. "" 

Public sentiment seemed to the Court to be greatly against him. The 
court room was a small room, and during the argument of the case so far 
as the Court could see about every seat in the court room was taken, in 
and without the bar, and the aisles at each-end of the court room were packed 
with spectators. The jury, in going from the jury seats to the jury room, 
during the session of the court, and in going to and from the court room 

- ------ morning, evening- and noon, were dependent upon passage-ways made for - - · -
them by the officers of court. The bar of the court room itself was crowded, 
leaving only a small space to be occupied by counsel in their argument_ to 
the jury. The jury-box, when occupied by the jury, was inclosed by the 
crowd sitting and standing in ~uch close proximity thereto that the whispers 
of the crowd could be heard during a part of the trial. vYhen the Court's 
attention was called to this he ordered the sheriff to move the crowd back, 
and this was done. 

During the argument of the solicitor, Mr. Arnold of counsel for the de­
fense, made an objection to the argument of the solicitor, and the crowd 
laughed at him, and Mr. Arnold ap~led to __ the · Court. 

On Saturday, prior to· the rendition of the verdict on Monday, the Court 
. _ ___was considering whether or not he should go on with the trial during Satur- · ------- -

day evening, or to what hour he should extend it in the evening, the excite­
ment in and without the court room was so apparent as to cause apprehen­
sion in the mind of the · Court as to whether he could safely continue the 
tri~l .during Saturday afternoon; and, in making up his mind about the 
wisdom of thus continuing the trial, his Honor conferred with, while on the 
stand, and in the presence of the jury_, .the chief of police of Atlanta and the. 
colonel of the Fifth Georgia regiment stationed in Atlanta conferred with 
his Honor. Not only- so, but the public press, apprehending trouble if ·the 
case continued on Saturday, united in a request to the Court that .he_ not 
continue the Court on Saturday evening. The Co.urt, being thus advised, felt 
it unwise to extend the case on . Saturday evening, and continued It until 
Monday morning. It was evident on Mo:r;i_d..ay mornif!g that the public ex­
citement h~d not subsided, and that it wa~ as intense as it was on · SaturdaY-_ _ . //,,.-" 
previous. The same excited crowds were present, and the court house was / // 
in the same crowded condition. When the solicitor entered the court ~­

he wa"S" met with applause by the large crowd-ladies and gentleme,9---¢·esent 
by stamping their feet and clapping their hands, while the ju.9Ywas in--f4-tt'.....----------:-
..room about twenty feet away. // 

/ 

While Mr. Arnold, of the defense, was making ,JVriiotion for a mistrial. 
and while talrtng testimony to support it bef~re · the Court, · the crowd ap­

.:_ plauded when the witness testified that he did not think the jury heard the 
applause of the crowd on Friday of the trial. The jury was not in the court 
room, but were_ in the -Jury r~:out 20 feet away. 

/,.,,,~ 
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When the jury was finally charged by the Court, and the case submitted 
- · to them, and when Mr. Dorse·y left the court room, a large crowd on the 

- outside of the court house, · and in the streets, cheered by yelling, and clap-
ping hands, and yelling "Hurrah for Dorsey!" · 

When-it was announced that the jury had agreed upon a verdict, crowds 
had thronged the court room to such an extent that the Court felt bound 
to clear the court room before receiving the verdict. This the Court did. 
But, when the verdict of the jury was rendered, a large crowd had thronged 
the outside of the court house; someone signaled to the outsfde 'vhat the 
verdict was, and the crowd on the outside raised a mighty shout of approval. 
So great was the shouting and applause on the outside that the Court had 
some difficulty in hearing the response of the jurors as he called them. 

The d~fend~nt_ was not in the court room when the verdict was ren­
dered, his presence having been waived by his counsel. This waiver was 
accepted and acquiesced in by the Court, because of the fear o.f violence t}lat 
might be done the defendant were he in court when the verdict was rendered. 

When Mr. Dorsey left the court room, he was met at the court house 
door by a multitude, was hurrahed, cheered, taken upon the shoulders of a 
part of the crowd and carried partly to the building opposite, wherein he 
had his olllce. · 

a e a ove reci a s ows that he-<lid not 
have a fair an.d_impartial jury trial; that a new trial ought to be granted; 

' . and t.hat _the Court, failing to grant such new trial, will commit error. 
In support of this ground of the motion movant refers to the affidavits 

hereto attached marked Exhibits J to AA, inclusive, and hereby made a 
-· part" of this m·otion for new trial. 

. 76. Because the Court erred in not leaving it to the jury to say whether _ 
or not, under the facts, the witness Conley was an accomplice. 

- The State insisted that Conley was watching for Frank to enable him 
to have connection with some girl, naturally , or unnaturally; and Frank 
seeking to get her cbnsent and failing killed her to insure her silence, and 
then _employed Conley who had previously been watching for him to enable · 
him to. ~onceal her body. . 

If Conley was ·aiding and abetting Frank in bis transactions with Mary 
Phagan, and if, as a natural and probable result of such transaction, :Mary 
Phagan met her aeath, then Conley would be an accomplice of Fra:11k, al­
though he had no personal part in her killing. 

The Con.rt, under proper instructions, ought to have left it to the jury 
to say whether Conley was or not an accomplice of F,rank; and, in failing 

------~IJ-.(W..,.-lL.ll.LU_hec..alls.e_he failed to do so the Court committed error. 

77. The Court erred in not charging the jury that if, under instructions _ 
given them, they found that · Conley was-an accomplice of Frank, they could 
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not convict Frank under the testimony of Conley alone; but that, to do so, 
there must be a witness other than Conley or circumstances corroborating 
the evidence of Conley. 

78. Because the Court permitted th_e w.:itness,--Irene-Jackson-, -at the in­
stance of the solicitor-general, and over the objection of the defendant, 
made at the time the testimony was offered, that the same was irrelevant, 
immaterial, illegal, and prejudicial to the defendant, to testify substantially 
as follows: 

"I remember having a conversation with l\Ir. Starnes about a dresst!!.g room_ 
incident. I told him that l\fr. Frank came to the door of the dressing room 
while Emily Mayfield was dressing. He looked and turned around and walked 
out-just pushed the dom .. open and looked in. I don't know whether he 
smi!ed or not. I never noticed to see whether he smiled or not; he just 
kind of looked · at us and turned and walked out. I didn't time him as . to 
how long he stayed; he just came and looked and -turned and walked out. 
At the time, Miss Emily l\1ayfield had off her top dress and was holding her 
old dress in her hand to put it on. I did not report that to the forelady, but 
Miss Ermilie did. I have heard remarks other than those of Miss Mayfield 
about Frank going into the dressing room, but I don't remember who said 
them. I just remember I heard something about it, two. or three different 
times, but I don't remember anything about it, just a few times. I heard 
the girls talking about 1\Ir. Frank going into the aressing room on two or 
three different occasions. It was the middle of the week after we started 
to work there; I don't remember the time. Mr. Frank also entered the 

•• 

---------- -t1rcssin-g room -wh~n my-sister-was in H1erc lying down; -she jrrst ·irnd-he...-------~ 

feet up on the table; she had them on a stool, I believe. She was dressed. 
I don't remember how her dress was; I didn't look. I paid no attention-- to ... __.!-. 
him, only he just walked in and turned and walked out; looked o/. the girls 
that were sitting in the window and walked out. '!'here 'vas somgthing said 
·about this, but I don't remember. I have heard sornethrng about him going 
in the· room and staring at them, but I don't remember exactly. l\fr. Frank 
walked in the dressing room on :Miss l\Iamie Kit<'hens. She and I were in 
there. I have heard this spoken of, but I don't remember. I have heard them 
speak of other times, when I wasn't there. Mr. Frank said nothing eith.etiime _____ _ __, 
when I was there. The door was pushed to, but there was no wax to fasteJ;l 
the door. He pushed the door open and stood in the door. The dressing 
room had a mirror in it. It was all one room, except there were a few -

-·Jockers for the foreladies, and there was a place where the girls changed 
their street dresses and got into their working dresses, and vice versa. There 
was no way for Mr. Frank to tell before he opened the door what the condi­

- - ---•t=><ion of the girls was in there. I do not know whether he knew the w r 
m ere or not. at was t e usual time for the girls to go in the dressing 
room, undress and get ready to go to work, changing their street clothes and 
putting on their working clothes. We had all registered on before we went 
up there in ·the dressing room. l\rfr.· Frank knew_ the girls had stopped there 
to register. The day he looked in the drei;;sing room at Miss Mayfield. he 
i;;mil.ed, or JTiade some kind of a face that looked like a smile-smiling at Miss 
l\'layfield, he didn't speak or didn't say a word.'' .. 

This evidenc.e ;\-y~s objected to for the reasons above stated, and for the . 
further reason that statements tending to ·show the conduct of Mr. Frank with 

· girls, - in going into, the dressing room. with girls, w.as intended to create 
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· pr~juchce in lie minds of the jurors against the defendant; and, not to illus­
'trate the question of whether he was or was not tlie murderer of ·Mary 
Phagan. The Court overruled these objections '- and let the testimony go to 
the jury; and in doing _g>, movant contends, erred for the reas_ons above 
stated. 

79. Because the Court permitted the witness, Harlee Branch, at the 
instance of the solicitor-general, to testify to incidents at the p·encil factory, 
wherein Conley, after having made the third affidavit, purported to re-enact 
the occurrence of the murder b-ehveen nimself ·and F'ra n1{-;-wherein the body 
of Mary Phagan was taken from the office floor to the cellar of the factory, 
the -testimony permitted by the Court being substantially as follows: 

"I will have to give you the time ·of Conley's arrival at the factory, ap­
proximately. I was up there at , hvelvc o 'clod(,. and I · ~vas a few minu~es 
late. Conley had not arriYed th ere then. \Ve waite<l until they brough.t lum 

- there, which 'vas probably ten or fifteen minutes later. Th e offi cer~ brought 
Conley into the main entrance of the fac:tory here and tu the stair-case-I 
don't know where the stair-case is here-yes, here it is (indicating on dia­
gram) and they carried him up here and told him what he was there for, 
and questioned him, and made him understand that he was to re-enact the 
pantomine.. After a few minutes conversation, and a very brief conversa-

-=-------__ -tion, _C-oflley- led th-e officers ba<·k here- -and- turned off to his left· to a place -- - - · · -
back here; I guess this is it (indicating on diagram) , right where this is 
near some toilets, and he was telling his story as he went through there, and 
he said when he got up there, he ·went back and found this body in that 
place. He was talking constantly-all the time; I don't know how he made 
out a part of his story. \Vell, when he got back- Aft er reaching this point 
at the rear left side of the factory, describing the position of the body, as he 
stated it, he stated the head was lying towards the north and the feet to-
wards the south, as indicated, and there was a cord around the neck. He 

i'---------" ...... i"""'n 't state how lon_g_iLt.ou_k_ fill'_ the various movcmen ts. I didn't time it; - - · 
I know the time I arrived there and the time I left the factory. Conley said 
when he found the body he came up to Mr. Frank-called to him some point -
along here I should judge (indicating on the diagram). I don't understand 
this diagram .exactly. And he told him the girl was dead, and I don't know 
just exactly what Frank said. I will try to eliminate as much of that con­
versation as I can. Anyhow, he said he came on up to where · Mr. Frank 
wasnhh · - · 
us ; I don't know, it must be on the same side of the building about here, I 
judge (indicating) and he went in there. He showed us the cotton room, 
and he said he went back, and he did go back, led us back, and told about 
taking up the body, how he brought it up on his shoulder, and then, ip front 

- -of a little kind · of impression on .the wall, he said he dropped it, and he 
_indicated the place, and then he come up and told Mr. Frank about it-that 
he .would have to .come __ a.nd_help him or something like that-and that l\fr. 
Frank came back and took the feet, I· believe he said, and he took the head, ' 
and they brought the body up to the elevator and put it on the elevator. Hr: · 
was enacting this all the .time and talking all the time. He described hov.\., 
the body was put a;i the elevator, and he said Mr. Frank run the elevator 
down, and he went down on the elevator, On this trip he went down in 
the elevator to the basement, and he said Mr. Frank helped to take the body 
out, and they dropped it there, and Mr. Frank told him to take it up and 
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carry it back, and he put the body on his shoulder and carried it back to this 
sawdust which is away back here, and that he came on back, and he said · 
there was some things in · here which he threw on this trash pile, and Mr. 

· Frank, he said, was up in .the cubby hole, he said-somewhere back there­
and later he led us up there-and that Mr. Frank told him to run the ele­
vator up; so Conley and the affi.cers and the rest of us who were with. him 

- --- - - c-a,--me up in the elevator; and when· they got to the first floor, just before 
getting to the first floor, he said this was where ·Mr. Frank got on the ele­
vator. Mr. Frank was waiting there for him. Then they brought the ele­
vator on np to the second floor, and he had them to stop the elevator, just, 
I suppose, a foot or a liql~ more below the landing; and he said Mr. Frank 
jumped off when the elev'aior was about that point, and after getting up, he 
said Mr. Frank w...eut around the elevator to a sink that he showed us hack 
of the elevator, to wash his hands; and he waited out in front and he said 
he shut off the power while l\Ir. Frank was gone around there; and when l\lr. 
Frank came back. they went in the offi<'e. and .he led us on in the office 
through-there is an outer office there, and he came in this way and come 
through in this office back here, this inner offic·r, and he indicated ~Jr. 
Frank's desk and a desk right behind it ;-I presume this is the· two desks 
(indicating); that ·Mr. Frank sat down in the chair at that desk, and he 
told him tp sit a other desk, and l\fr. Frank told him to write some 
notes.; and he was asked by some of the officers to write what Mr. Frank 
told him to write, and he sat down there__.and_.wrote , · 
-I know the .note he wrote, and I don't kuow whether he wrote one -o-r two, 

_ - and that Mr. Frank hancled him some money and that later he took it back, 
and I don't remember whetl~er he gave him the cigarettes and money before 
or after this. I don't recall. Anyway. when he \\'aC:; in here, after he had 
written the notes for the offkers, I found it was time for me to get in the 
office with my copy. He hadn't finished; he · wa8 still sitting there; and I 
telephoned in to ·the office for relief-someone to relieve me-and I went 
to the office and I left him there in the office. and I went in. I judge it was 
_about a quarter past twelve when Conley got there. I must have gotten there 
five minutes before that time._ J left_ab_o_uL une o'clock. They rushed Con-

----..-ey right up the steps and, ·probably 'two or three minutes after he got up 
there, he began tl1is enactment, and he went very rapidly-·we sort of trotted 
to keep behind him: Questions were constantly asked him by four or five 
of the officers. I ha Ye f'nt out a good deal of Conley's talking ;- jnst how mlwh, 
I have no way of inclieating. He was talking constantly, rxcept when inter­
rupted by questions. I didn't time it when I got there. \Yhen I got to the 
office from the oliee station i 
down just about a block and a half. Conley got there, I should say, about 
five minutes-a-fter I did. I left a little after one, probably. five or ten minutes. 
It would be a difficult thing for me to estimate how much time it took Conley 
to enact what he Clid, leaving out the conversation he had with different' men. 
While he was acting, he was acting very rapidly; he kept us -on the trot. 
rrhere is no way for me to give you my opinion as to how long it took Conley 

' to go through that demonstration; there was no way to disassociate the time 
apd fi~d. out the ?ifference between the two-between the time he was acting 

. ,A(nd talkmg. I d1dn 't attempt to do that.'' 
The defendant objected to this testimony, because: ,' . 

(a) This so-called experiment made with Conley was solely an endeavor 
on their part to justify his story. - -----· 
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(b) --.
1 
The sayings and actings of Conley,- as aforesaid, not under oath, 

had and · made without cross-examination, and reported by the witness to 
the Court, ttle net result of which is -a:· repetition of Conley's statement, with-
out the sanction of an oath. - - -. ... 

( c) That Conley went to the- factory immediately after making his last 
affidavit; that that last affidavit is not the way he. tells the story on the stand; 
that he tells it wholly differently on the· stand; at least differently in m-any 
parficulars; that it can not help the jury for Conley to go to illustrate that 
affidavit when he says now on the stand that much of it was a lie, and that 
it did not happen that way at all; that this evidence was of another transac­
tion, not binding ·upon this defendant. 

The Court overruled the objection and admitted the testimony to the . 
jury; and, in doing ~o, committed error, for the reason~ above stated. 

80. Because the Court, over objection of the defendant, made at the 
_ time the evidence was offered, that the same was immaterial, incompetent, 
Illegal and prejudicial to the defenda~ permitted the soli~itor-general to 
ask the following questions, and the witness, Miss :Maggie Griffin, to make 
the following answers : 

Q. Are you acquainted with the general c iaracter o or 
lasciviousness; that is his relations with women? 

A: Yes, sir. _ 
The Court admitted the above question and answer, over the objection of 

the defendant as above stated, and thereby erred, for the reasons stated. 

81. ~ecause the Court, over objection of the defendant, made at the 
time the eyidence... was offered, that the same was immaterial, incompetent, 
illegal and prejudicial to the defendant, permitted the solicitor-general to 
ask the following questions, and the witness, J\Iiss Myrtie Cato, to make 
the following answers: 

Q. Miss Cato, I want to ask you one other question,. also. Are you 
acquainted with the general character_ of Leo l\'I. Frank for lasciviousness; 
that is, his relations towards women? 

A. Yes, sir. 
Q. Is it good or bad? 
A. Bad. 

the defendant as above stated, and thereby erred, for the reasons stated. 

82. .Because the Court, over obJection.--0£ the defenda11t; ·made at the 
-- time- the ev1dence was offered, that the same was immaterial, incompetent, 

illegal and prejudicial to the defendant, permitted the solicitor-general to 
ask the following questions, and the witness, Mrs.--:H. R. Johnson, to make 

1,--- - - ---+ttn--+oliowing answe~ : 

" A · · .• ) 
' I 

Q:· Now, are you · acquainted with his (Frank's) general character for 
. lascivr~msness; that is, his general character towards women generally~ 

A. No, sir, not very much. 
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Q. Not very much 1 Well, answer the questi~n: yes--or no; are you 
acquainted 1 

A. All right, she said, not very . much. 
The Court admitted the above questions ·and answers, over the objectibn 

of defendant as above stated, and thereby erred, for the reasons stated. 

83. Because the Court, over the objection of the defendant, made at the 
time the eviden'ce was offered, that the same was immaterial, incompetent, 
illegal and prejudicial to the defendant, permitted the solicitor-general to 
ask the following questions, and . the witness, Miss Marie Carst, to make 
the following answers : 

.. Q. Bad; now, Miss Carst, I will ask you if you are acquainted with 
his (Frank's) general character for lasciviousness; that is, his attitude to-
wards · girls and women 1 'l 

A. Yes, sir. ·- --
q. Is that -elrnracter good or bad? 
A. Bad. . 
'The Court admitted the above questions an<l answers, over the objection 

of the defen_dant as apove state.d,and. theroby e-rred, for the -1·easons stated. 

84. Because the Court, over the objection of the defendant, made at the 
e same was immaterial, incompetent, 

illegal and prejudicial to the defend~nt, permitted the solicitor-general to 
ask the following questions, and ihe witness, :Miss. Nellie Pettis, · to make 
the following answers: . 

Q. Are you acquainted with his (Frank's) general character for lascivi-. 
ousness-; that is, with women prior to that time 7 

A. Yes, sir. 
Q. Is it good or bad 1 
A. Bad. . 
The Court admitted the above questions and answers, over objection of 

the defendant as above stated, and thereby erred, Uw-the rea-so-ns-statm:t -
------ - - - - - -- - - -------

85. "Because the Court, over the objection of the defendant, made at the 
time the evidence was offered, that the same was immaterial, incompetent, 
illegal and prejudicial to the defendant, permitted the solicitor-general to 
ask the following questions, and the witness, Miss May Davis, to make -
the following answers : 

Q. I .want tO ask_you another questioll-;-Are you acquainted with the 
general character of Leo M Frank, prior to April 26, 1913, as to lascivious­
ness; that is, his relations with girls and women 1 

--·-.-- A. -Yes. 
Q. Is that good or bad 1 
A. Bad. 

· The Court admitted the above questions and answers, over_objecti~HLOL_ · 
the defendant as above stated, and thereby erred, for the reasons stated. 

("'._,.-. . .. J:Y ~ . , . 
86. Because the C_ourt, over the objection of the defendant, made at the 

time the evidence was offered, that the same was immaterial, incompetent, 
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' illegal and prejudicial to the defendant, permitted the solicitor-general to 

ask the following questions, and the witness, Mrs. Mary E. Wallace, to make 
the following answers : 

Q. I will ask you ~ow if you are acquainted with his general character 
for lasciviousness; that is, as to his (Frauk 's) attitude towards girls and 
women? 

A. --Yes, sir. 
Q. Is that good or bad? 
A. Bad. 
The Court admitted the above questions and answers, over the objec-

tion of the defendant as a bove state<.l, and thereby erred, for the reasons 
stated. 

.. 

1------- - 87. Because the Court, over the _objection of the defendant, made at he - - .. --- ··· 
ti me the evidence was offered, that the same was immaterial, incompet~ 
illegal and prejudicial to- the d ef enc.lant, permitted the solicitor-general to 
ask. the following _, ques~ions, and the wj tness, ~1iss E&telle · _Winkle, to make. __ __ . 
the following answers : 

Q. -·Are you acquainted with his (Frank's ) general character for lascivi­
L___:_...:__ __ ~l..illilJ..U'.~~lli.IJl<.......JJ. ~ll.Ul· i.....L;!;..U:J..J.il. 1..1..Li:ll-l:lW. th-girls and women ? 

A. Yes, sir. 
Q. s 1 af -good -ar l:iaa? ----

-- - A. Bad. 
. The Court admitted the above questions and answers;\over objection of 

· defendant, made at the time the evidgnce was offered, and thereby erred, for 
the reasons stated. · 

88. Because the Court erred, over the objection of the defendant that 
the same was irrelevant . and immaterial and prejudicial to .defendant, in 
permitting the witness, ·Louis I_p ralJ} to testif _as follows: _ _ __ _ 

L----- - ---:-, ,=-=1=--a_m_ a -conductor for the Georgia Railway & Power- Co. I come to 
town ahead of. them cars coming i_n on English A venue going to Coop Pr 
Street, known as the English Avenue car. "I have seen them come in and 

--been on it when it come in, the English Avenue car due at the juncti0n of 
Marietta and Broad Streets according to schedule at 12 :07. I have seen the 
car due at Marie ta_ and Broad streets al'«mrding to schedule at 12 :01,'the 
English A venue car, several time~ come in ahe_ad of the car l was coming in 
on, as much ahead as four minutes. I saw a car that came in this morning 
that was due in town at 8 :30 .and it got in at · 8 :24. I know the Motorman 
Matthews. I have seen his car ahead 0It1rrre. - 1 could not say_how >f n.~ _ ______ _ ___ _ 

· - -- The =GO-ar~-:..perniitted - this tes imony over t he - objection before stated, 
and in doing so erred for the reasons stated. This was prejudicial to the 
defendant because it tended to show _that at times other than on the day 
of the murder, the English Avenue car, which on that day was run by the 
witness, Motorman Matthews, had reached Marietta and Broad Streets four 
minutes ahead of tir,ne. It became material to determine -what t1me - this-­
English Avenue car reached Broad Street on the day of the murder. The 
Motorman Matthews and the conductor, swore that on that day the English 

105 . 

- -·---· ----------



- - --- ------

A venue car reached Broad Street at 12 :07. The Court permitted this and 
other like testimony to be introduced as tending to discredit their statements 
that the· ~ar was on schedl,lle time that day. In doing this the Cour~ err~d, 
for the fact that the English Avenue car was ahead of time as much as four 
minutes on other days did not indicate that it was ahead of time on the day 
of the murder. 

89. Because the Court erred, over the objection of the defendant that 
the same was irrelevant and immaterial and prejudicial to defendant, in 

- permitting the witness~ \V. D. Owens, to testify as follows: 
''I run on what is known as Route Eight, White City to IIowell Station, 

for the Georgia Railway & Power Co. We were due in town at 12 :05. My 
schedule is ahead of the Cooper Street and English Avenue schedule two 
minutes. I have known the English Avenue and Cooper Street car to get 
to the junc1ion of 1ifarietta and Broad Streets ahead of my car. The Eng­
lish Avenue car is due there at 12 :07; my schedule at 12 :05. I have known 
the English Avenue car to get there as much as two minutes ahead of us. 
That would make the English Avenue car four minutes ahead of time. I have 
known this tb qccur -after April 26th. I don't know whether it occurred 
prior to that tigie. '' 

The Court permitted this testimony --O-Ve-r the objection before stated, 
and in doing so erred for -the -reasons stated. - This was prejudicial to - the - - ---- ------ -

_ defendant because it · tended to- show that- at tiff1es -other -than on the day · 
of the murder, the English AYenue car, which____on that day was run by the 
witness, Motorman Matthews, had reached Marietta and Broad ·Streets four . 
minutes ahead of . time. It became material to determine what time this 
English A venue car reached Broad Street on the day of the murder. The 
Motorman Matthews and the conductor, swore that on that day the English 
A venue car reached Broad Street at .12 :07. The Court permitted this and 
other like testimony to be introduced as tending to ~iscredit their statements___ ___ - ---

- - - ---------Mll-R-t---tti-e-ea-r- was--urr-sclredule lifr1etnatday. In doing this the Coµrt erred,­
for the ract that the English Avenue car was ahead of time as much as four 
m-i-n-utes on other days did not indicate that it was ahead of time on the day 
of the murder. 

_ 90. Because of the fo1lowing colloquy which occurred during the trial 
and while the wi~ness, John Ashley Jones, was on the stand, during the 
cross-examination of Jones by the solicitor: 

Q. You never heard anybody dowl_! ther~___RDJcthing_abQ-U-t---Mr-.--------­
------ ----Fr-a-nk-1s-practice$~ and r elations --wifh -the girls. 

A. Not in Othe Pencil Factory. -
Q. Not at all? You never did talk to any of these young girls, did 

you1 _ 
A. No, I don't happen to know any of them. 
Q. Or any of the men? · 

------~·a~~. --cN()-;-
Q. You don't know what kind of -pra~tices Mr. Frank may have carried 

on down there in the Pencil Factory? 
A. No. 
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Q. ~-OU don't know, you never heard anybody say that Mr. Frank would 
take girls in his lap in his office here? 

A. No. 
(Here objection was made by Mr. Arnold.) 
The Court: On cross examination he can aslflt him if he has heard of cer­

tain things. 
Mr. Arnold: Up to April 26th 1 
The Court: Yes, s.ir. 
Mr. Dorsey:' I am not four-flushing or any such thing; I am going to 

bring the witnesses here. 
(~. You never heard of !1-,rank going out there to Druid Hills and being 

caught di<l you, before April 26th 1 
A. No, but our reporter, it was his business to find out, and if he had 

found it out, he certainly would not have issued such a policy. 
Q. Now, about twelve months ago, _ you never heard of Frank kissing 

gi-rls and playing witntheir nipples on their breast around there 1 
A. No, I never heard such a thing. 
-Q. You never heard of that at all? 
A. I never heard that. I had been in :Mr. Frank's­

=----- - ---- - Q. -You never· talked to 'fom Blackstock, then, did you 1 ·. 
A. I haven't the pleasure of Mr. Blackstock 's acquaintance. 
Q. Did you ever know Mrs. L. ±)-;-Coursey? 
A. I can't say that I ever heard of her. 
·Q. Miss Myrtie Ca.to,_ you never heard of · her, and that he would go into 

the- _ ---- - - -
-~~ 

A. Mr. Dorsey, I have been down there. 
. By the Court: He wants to know if you ever heard of that before. 

Q. He made no apology and no explanation, but just walked right on 
in there when they were lying on the couch? 

A. I never heard that. 
Q. Did you ever hear of his putting his . arms around :Myrtie Cato m 

the office? 
A N 

. 
. o, sir. 

··- ----- ---

Q. . Did you ever hear a bout the time-J1e \Vent-in-fHl---HlliH~rti-P.-.fa:ctlr----------­
son_ t at was sick, lying in the dressing rqom with her dress u-p , and stood 
up there and looked at her, and hear any talk of the girls there ·about his 
attitude 1 - -

A. No, sir. 
Q. Did you eYer hear about his frequently going into the dressing room 

with Vernie McDanieH 
A. No, sir . 

. Q. Did you ever hear of the ttme it was said that Miss Pearl Darlson 
-about five years ago , when he held out the money ill one hand and put 
his hand on the ghl, that she threw the monkey wrench at him? You never 
heard of that time? "'----'--

A. No, sir. 1', 

Q. Did you ever 
1

·.talk to Mrs. J\rlartin Donegan? 
A. No, sir, not that I know of. 
Q. Did you ever hear them say that he paid speciaL attention to the 

girls, and winked and smiled at them, and had nude pictures hung up in his 
office, and walked around and slapped the girls on the seat? 

A. - No, sh'.. . 
Q. Miss Wingate, 34 Mills Street, did you -ever talk to her about Frank? 
A. No, sir, I don't know her. 

107 



Q. Did you ever hear C. ·n. Donegan talk about Frank? 
A. No, sir. 
Q. You never heard any of these factory people talk abilllt him? 
A. No, sir. 
The Court erred in permitting the solicitor, although the witness denied 

hearing all of the remarks referred to, to say in the presence of the jury that 
he was not four-flushing, but that he was going to bring the witnesses there, 
thereby improperly saying to the jury that he had such .witnesses and meant 
to bring them in. 

The Courr erred in not withdrawing this whole subject from the jury 
and in not rebuking the solicitor-general for injecting the questions in thv...--­
case and asserting that he had witnesses to prove the things asked about. · 

These suggestions and intimations of the solicitor-general were exceed­
ingly ·prejudicial to the defendant, and for making them he ought to have 
been severely rebuked by the Court, and failure of the Court to do so was 
cause for a new trial. 

91. Because the Court erred in charging the jury as follows: 
''Is Leo l\L Frank guilty 7 Are you satisfied on that beyond a rea~ 

able doubt from the evidence in this . case? Or is his plea of not guilty the 
truth?" 

ft ' t.,... - . ;.., .. . 

______ -------1!he-Court rred 'n-putting:= the 1woposition of t he -defendant's guilt or 
_ __ innoGence to the jury in this manner, because the effect of the same was to 

put the burden upon ..the-defenda-nt-·M-·-estahlishing his plea of not guilty~ · 
and the further effect was to impress upon the jury that unless they be­
lieved that the defendant's plea of not guilty-was the truth that they could 
not acquit. The tendency of this charge was to impress upon the jury tha._t 
they were to consider only upon the one side · as to whether they believed 

.:e 

Leo M. Frank guil,ty or upQn the other side they were to com;ider on!y_thg.. _____ _ 
---q-uestion .of whether they believed his plea ~£ not guilty, and there was ·no 

~ 

· . . ..,. ,. 
~ - ;. ;' .. ttr" : .. 

middle ground in the ca~~ And movant says that the error in this charge 
is that it leaves entirely out of view the consideration of the third proposi­
tion which the jury had the right to consider, and that is as to whether, 
even though they did not believe his plea of not guilty the truth, still if they 
had a reasonable doubt in their minds of his guilt they should acquit him. "' 

92. Movant further says that. a-··new trial should be granted .because of 
the following : 

Mr Dorsey, the solieitor general, in the-concluding argument, mad-e-the 
following -statement : -

·"Now, gentlemen (addressing the jury) Mr. Arnold spoke to you about 
the . Durant case. That case is a celebrated case. It was said that that case-.­
was the greatest crime of the century. I don't know where Mr. Arp.old got 
his authority for the statement that he made with reference to that case. I 
would you 1ike to know it.'' ·. 

·Whereupon the following colJosiuy occurred: 
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Mr. Arnold: "I got it out of the public prints, at the time, Mr. Dorsey, 
published all over-the country, I read it in the newspapers, that's where I 
got it. 

. :Mi:. Dorsey (resuming) : On April 15, 1913, Mr. C. M. Pickett, the dis-
- - -trict attorney of the City of San Francisco, wrote a letter-

. Mr. Arnold: I want to object to any communication between Mr. Pickett 
and Mr. Dorsey-it's just a personal letter from this man, and I could 
write to some other person there and get information satisfactory to me, 
no doubt, just as-Mr. Dorsey has done, and I object to his reading-an------ ­
letters or communications from . anybody out there. 

Mr. Dorsey: This is a matter of public notoriety. Here's his reply 
to a telegram I sent him, and in view of his statement, I have got a right 
to read it to the jury. -

Mr. Arnold: You can argue a matter of public notoriety-, you can 
argue a matter that appears in the public prints-my friend can, but as to 
his writing particular letters to parti cular men, why that's introducing evi­
dence, and I must object to it; he has got a right to state simply his recol­
lection of the occurrence, or his general information on the .. subject, but he 
can't read any letters or telegrams from any particular people on the sub­
ject. 

Mr. Dorsey: Mr. Arnold brought this in , and I telegraphed to San 
FranC'isco. and I want to read this telegram to the jury; can't I do it ? 

lWr. Arnold: If the Court please I want to object to any particular let­
ter or telegram,-! can telegraph and get my information as ~vell as he can, 
I don't know whether the infOI'fftfttion is true, I don't know who · he tele­
graphed about it; I have got a right to argue a nrnt tc· r 1 hat appears in the 
public prints, and that's all I argued,-what . appears in the papers,-it may 

- ----- -\.,;·e right -or-wron g. but if my friend -has a friend he knows there, and writes -
and gets some information. that's introducing evidence, and I want to put 
him on notice that I object to it. I have got the same right to telegraph 

· there and get my own information. And besides, my friend seems to know 
about that case pretty well, he's writing four months ago. Why did h~ 
do it? 

Mr. Dorsey (resuming): 
be made in this pre.sence. 

Because .~ anticipated some such claim would 

Mr. Arnold: You anticipated it, then, I presume, because you knew it 
--- - ---.¥as- puhli-shef4-that4; what I w ent--GR.- - - - -

·• 

Jiir. Dorsey (resuming) : I anticipated it, and I know the truth about 
that case. 

Mr. Arnold: I object to his reading any communication unless I have 
the right to investigate it also; I am going only on what I read in the 
public press. April- 15th is nearly two weeks before the crime is alleged to 
have been committed. I want to record an objection right now to my friend 
doing any sucp thing as that, reading a telegram from anybody picked out 
by my friend Dors.ey,_to_give-him-the kind of information he wants for his 
speech, and I claim the right to communicate out there myself and get such -
information as I can, if he's given the right to do it. 

The Court: I '11 either have to expunge from the jury what you told the 
jury, in your argument, or-

Mr. Arnold: I don't want it expunged. I stand on it. 
The Court: I have either got to do one of the two-
1\f r. Dorsey: No, sir, can't I state to this jury what I know about it,· 

as well as he ran state what he knows 1 
Mr. Arnold: Certainly he can , as a matter of public notoriety, but not 

as a matter of individual information or opinion. 
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The Court: You can state, Mr. Dorsey, to the _jury, your information 
about the Durant case, just like he did, but you can't read anything-don't 

· introduce any evidence. · 
·Mr. Dorsey (resuming) : My information is that nobody has ever con­

fessed the murder of BJanche Lamont and Minnie Williams. But, gentle­
men of the jury, as I '11 show you by reading this book, it was p'·oved at the 
trial. and there can be no question upon the fact, 'fheodore Durant was 
guilty, the body of one of these girls h.aving been found in the belfry of the 
church in question, and the other in the basement. Here's the- book con­
taining an account of that case, reported in the 48 Pacific Reporter, and this 
sho,'1.red, gentlemen of the jury, that the body of that girl, stripped stark 
naked, was found in the belfry of Emanuel church, in San Francisco, after 
she lwi.d been mis.sing for two weeks. It sh°'vs that Durant was a medical 
student of high standing, and a prominent member of the church, with superb 
character: a better character than is shown by this man, Leo M. Frank, be­
cause not a soul came in to say that he didn't enjoy the confidence an4. 
respect of every member of that large congregation. ancl all the medical stu­
dents with whom he associated. Another thing, this book shows that the 
crime was committed in 1895, and this mau-Durant never mounted the gallows 
until 1898, and the facts are that his mother took the remains of her son and 
cremated them, because she didn't want them to fall into the hands of the 
medical students, as they would have done in the State of CaJifornia, had she ­
not made the demand and received the body. Hence, that's all poppy-cock he 
was telling you about. There never was a guiltier man, there never was a N 

man of higher character, there never was a more courageous jury or better 
==-==--:-----==----atisfied community, than Theodore Durant, the jury that tried him, and the 

people of San Francisco, where he lived· and committed his crime and died. 

Movant says that a new trial should be granted, because of the fact 
that the Court did not squarely and unequivocally rule that the jury should 
not consider the statement Mr. Dorsey made as to the .letter C. M. Pickett, the 
district attorney, had written, and that a new trial should be granted because 
the argument was illegal, unwarranted, not sustained by the evidence, -and 
tended to inflame and unduly preju~ice ~~~ jury's min<!:_N either the letter 

- - - -..-r-o-m -Piruett, nor the telegram wa·s read further than is ·shown in the fore­
going statement. 

93. The movant S!l.YS that a new trial should be granted because of the 
following ground : 

The solicitor-general having-;-in his concluding argument, made the vari­
ous statements of fact about the Durant case, as shown in the precedi~g 
ground of this motion, the judge erred in failing- to ·charge the jury as fol­
lows, to-wit: 

"The jury are instructed that the fa cts in other cases read or stated in 
your ·i1caring are 1o have no influenrc upon you in making your verdict. 
You are to try this case upon its own facts and upon the opinion you enter- -
tain of the evidence here intrQduccd. '' 

94. Movant says that a new trial should be granted because of the fol-
lowi~ ground: -
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The solicito.r-gencral having, in his concluding argument, made the vari-
ous statements of fact about the Durant case, as shown in the prece<ling 
ground of this motion, the judge erred in failing to charge the jury- a.,._s - ­
follows, to-wit : 

''The jury are instructed that the fads in other cases read or stated in 
your hearing are to have no influence upon you in making your verdict. 

, You are to try this case upon its own facts and upon the opinion you enter­
tain of the evidence lwre introduced." 

95. Because the Court should ha vc given _ in charge the instruc­
tion set forth in the precc<ling ground , because of the following argument 
made by the solicitor-general, in his concluding ~ argilment to the jury, -said 
argument being a discussion of the facts of other cases, and requiring suc!yr 
ch~rge as was requested, the remarks of the s~licitor-general, in conc~oii, 
bemg as follows: · · · _, ,.. 

/ 

''Oscar Wilde, an Irish knight, a literary man, brilliant, _ th-c~- author of 
works that will go down the ages-Lady 'N indemere 's F~;-De Profundis, 
which he 'Y_rQte wl1ile <'onfined in jail; a man who_ ha_d the effrontery and 
the boldness, when the· lHarquis of Queensbury saw .that there was something 
wrong between this intellectual giant and bis son, sought to break up their 
companionship; he sued the Marquis for damages, which brought retaliation 
on the part of the l\Iarquis for crim.inal practices on the part of Wilde, this 
intellectual giant; and wherever the English language is read, the effrontery, 
the boldness,--th-e-coolness of this man, Oscar Wilde, as he stood the cross­
examination of. the ablest lawyers of England-an effrontery that is -charac­
teristic of the man of-bis type ,-that examination will remain the subject 
matter of study for law-y-ei_•s -aud for -people who are inte1•ested in the type 
of pervert like this man. Not even Oscar \Vilde 's wife-for he was a m.ar­

. ried man and had two children,-suspected that he was guilty of such im­
moral practices;- and, as I say, it never would have been brought to light 
probably, because committed in secret, had not this man had the effrontery 
and 1 he boldness and the impudence himself to start the proceeding which 
culminated in sending him to prison for three long years. He's the man who 

,_ ______ Je_Q____th.e-aesthetic-ID-0¥Cm-e~wa-s--a-scholar,---a-l-iterary man, cool, calm, an 
cultured, and as I say, his cross-examination is a thing to be read with ad- . 
miration by all lawyers, but he was convicted, and in his old age, went totter­
ing to his gr-a.v-e,-- -a -eenf-essed pervert. Gooa--cl1aracter? Why, he came to 
America, after having launched what is known as the 'aesthetic movement' 

•·· 

in England, and throughout this country lectured to large audiences, and it - --­
is he who raised the sunflower from a weed to the dignity of a flower. 
Handsome, not lacking in physical or moral r.ourage, and yet a pervert, but 
a man of previous good character. Abe Ruef, oLSan Francisco, a man of his 
race and religion, was the boss of the town. respected and honored, but he 
corrupted Schmitt, and he corrupted everything that he put his hands on, 
and just as a life of immorality, a life of_ sin. a life in which he fooled the 
good people when debmwhing the poor girls with whom he came in contact. 
has brought this man before this jury, so did eventually Abe Ruef 's ('arc er 
terminate in the penitentiary. I have already r eferred to Durant. Good 
character isn't war.th a cent when you have got the rase before you. And 
crime don't_ go only with the ignorant and the poor. The ignorant, like Jim 
Conley, as an illu.stration, commit the small crime, and he doesn't ln~ow any­
thing about some of this higher type of crimes but a man of high intellect and 
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wonderful endowments wnich, if directed in the right line, bring honor and 
glory; if those same faculties and talents are perverted and not controlled, 
as was the case with this man, they will carry him down. Look at McCue, 
the mayor of Charlottesvil1e; a man of such reputation that the people ele-

_vated him to the head of that municipality, but notwithstanding that good 
reputation, he didn't have rock-bed character, and becoming tired of his 
wife, he shot her in the bath-tub, and the jury of gallant and noble and 
courageous Virginia gentlemen, notwithstaI)ding his good character, sent him 
to a felon's grave. Richeson, of Boston, was a preacher, -who ebJoye __,..,_e _ ____ _ _ 
confidence of his flock. He was engaged · to one of the wealthiest and most 
fascinating women in Boston, but an entanglement with a poor - little girl, 
of whom he wished to rid himself, caused this man, Richeson to so far forget 
his character and reputation and his career as to put her to death. And all 
these are cases of circumstantial evidence. And after conviction, after he 
had fought, he at last admitted it, in the hope that the governor would at 
last save his life, but he didn't do it, and the Massachusetts jury and the 
Mass~chusetts governor were courageous enough to let that man who had 
taken that poor girl's life to save his reputation -as -the pasfor of hfs flock, 
go, and it is an illustration that will encourage and stimulate. ev.ery __ right­
thinking man to do his duty. Then, there's Beattie. Henry Clay Beattie, 
of Richmond, of splendid family, a wealthy family, proved good character, 
though he didn't possess it, took his wife, the mother _of a .twelve-month's '-old 
baby, out automobiling, and shot her; yet that man, looking at the blood in 
the automobile, joked, joked jokedl_He· was cool and calm, but he joked 
too much; and although the detectives were abused and maligned, and slush 
funds to save him from the gallows were used in his defense, a courageous --------
jury, an honest jury, a Vi1:gjnia jury, measured ~_to the requirements of the ___ _ 

- hour·-a11d -sent · him to his- death, tnus putt ing old Virginia and her citizenship 
on a high plane. And he never did confess. but left a note to be read after 
.he vrns dead, saying that he was guilty. Crippen, of England, a doclor, a 

·man of high standing, rccognize<l ability-lrn(h:?ood- reputation, killed his wife 
because of infatuation for another woman, and put her remains away where 
he thought as this man thought, that it ,:i;ould never be discovered; but mur­
der will out. and he was <lisro~ered, and he was tried, and be it said to the 
gl.ory of old- England,· he was ·executed." 

96. Movant further says that a new trial should be granted because of 
the following ground : 

The solicitor-general, in his conclucli.ng_arg.ument, spoke to the jury as 
follows: 

"But to crown it all, in this table whi<'h is now turned to the wall, you 
have Lemmie Quinn arriving, not on the minute, but to serve your purposes; 
from 12:20 to 12:22 (referring-to-aJable which the defendant's counsel had 
exhibited to the jury giving, as was claimed by counsel, in chronological order,' 
the _happening of events as to defendant on April 26) but that, gentlemen, 
conflicts with the evidence of Freeman and the other young lady, who pta-ced 
Quinn by their evidenc~, in the factory before this time." 

---Whereupon -the following occurred : 
l\fr. Arnold: There isn't a wor<l of evicle1we to that__.c_ff~c.t_;__t_hose ladies 

were there at 11 :::J5 and left. at 11 :45, Corinthin Hall and l\.JiHs Freeman, they 
left there J!t 11 :45, and_ it was aft er they had (•at rn hm r.h and about to pay 

- -- theh:--fare before they ever saw Quinn. nt th e little rafe. the Busy Bee. He 
says that they saw Quinn over at th e factory before 12, as I understood it." .. Mr. Dorsey:. Yes, sir, by his evidence. · 
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Mr~-Arnold: That's absolutely incorrect, they never saw Quinn there· 
then, and never swore they did. 

Mr. Dorsey (resuming) : No, they didn't see him there; I doubt if any-
body else saw him there, eitlier~- ---- · - · 

Mr. Arnol~: If a crowd of people here laughs every time we say any­
thing how are we to hear the Court? He has made a. whol~ lot of little mis­
statements, buC I let those pass, but I am going to interrupt him on every 
substantial one he makes. He says those ladies saw Quinn,-says they say 
Quinn was there be-fore 12, and I say he wasn't there, and they didn't say 
that he was there then. 

The Court: vVhat is it you say, Mr. Dorsey? 
J\1r. Dorsey: I was arguing to the jury the evidence. 

, The Court: Did you make a statement to that effeet? 
Mr. Dorsey: I made a statement that those two young ladies say they 

met Holloway as he left the factory at 11 :05-I make the statement that as 
soon as they got back down to that Greek cafe, Quinn came in and said to 
them, '' L .have just been in and seen Mr. E-r-ank. '' , 

Mr. Arnold: They never said that, they said they met Holloway at 
11 :45, they said at the Busy Bee Cafe, but they met Quinn at 12 :30. 

Mr. Dorsey: Well, get your record,-you can get a record on almost 
any phase, this busy. Quinn was blowing hot a.nd blowing cold, no ·-man in 
God's world knows what he did say, but I got his affidavit there. 

Mr. Arnold: I have found that evidence, now, Mr. Dorsey, about the 
time those ladies saw Quinn. 

Mr. Dorsey: I'll admit he swore both ways. 
Mr. Arnold: No, he didn't either. I read from the evidence of Miss 

_ Corinthia_Hall :--T.hen--M r. Dorsey asked her: -'~Then- you--say-yousaw !Jemmie 
Quinn right at the Greek cafe at five minutes to twelve, something like that?'' 
A. ''No, sir, I don't remem her what time it was when Ysaw him, we went 
into. the cafe, ordered sandwiches and a cup of coffee, drank the coffee and 
when we were waiting on the change he came in." And further on, "All he 
said (Qttinn) was he had been up and -had seen- Mr. Frank, that was all he 
said?" A. "Yes, sir," and so on. Now the evidence of-QuilHl:+-....:...'.:....' w-t:ttll~~,---------­
of clock was that? "-he's telling the time he was at DeFoor 's pool parlor­
'' What sort of clock was that 1 A. vV estern Union clock. Q. What did the 
clock say when you looked at it 1 A. 12 :30. '' And he al!?o swore that he 
got back to the pencil factory at I'2: 2ff, tha~ 's in a -haff dozen different places. 

Ttie Court: Anything contrary to that record, Mr. Dorsey? · 
1\fr. Dorsey: Yes, sir, I'm going to show it by their own table that 

didn't occur-that don't scare anybody and don't change the facts. 

The Court erred, under the foregoing facts, in not restraining the solicitor­
general from making the erroneous statements of fact objected to by defen~­
ant 's counsel, which the evidence did not authorize, and in permitting him 
to proceed, and in not rebuking --thesolicitor-general, and in not stating to 
the jury that there was no such evidence as the solicitor-general had stated, 
in .the case, and defendant says that for this improper argument, and for this 

- ---'>failure of the-Court, there should be granted a new trial. 

97. Movant further says that a new trial should be granted because of 
the following : 

- In his concluding argument Solicitor-general Dorsey, referring to the de­
fendant's wife, and ref.erring to the claim made by the soiicitor-general that 
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the defendant's wife had-not visited him for a certain time after he was first 
imprisoned, told the jury: 

''Do you tell me that there lives a true wife, conscious of her husband's 
innocenc.e, that wouldn't have gone through snap-shotters, reporters and 
everything else, to have seen him." 

· Whereupon the following colloquy ensued : 
Mr. Arnold: . I must object to . as unfair and outrageous an argument as 

that, that his wife didn't go there through any conscio~sness of guilt on his 
___.part. I have sat here and heard the unfairest argument I have ever heard, 

and I can't object to it, but I d-&-objeet to his making any allusion to the fail­
ure o,f the wife to go and see him; it's unfair, it isn't the way to treat a man 
on trial for his life. 

The Court: Is there -any.-evidence -to that effect? 
:Mr. Dorsey: Here is the statement I have read. 
Mr. Arnold: I object to his drawing any conclusions from his wife going 

or not going, one way or the other-it!s an outrage upon law and decency and 
fairness. · · 

The Court: , 'Vhatever was in the evidence or the statement I must allow 
it. 

Mr. Dorsey (resuming): Let the galled jade wince-
Mr. Arnold: I object to that, I'm not a ''galled jade,'' and I've got a 

right to object. I'm not galled at all, and that statement is entirely un­
called for. 

The Court: He has g~t the- right to interrupt you: 
Mr. Dorsey : You've had your speech. 
Mr. Rosser: And we never had any such dirty speech as that either. 
_l\1r. _D___qrs_ey : - I object to hi~, -your-Honur,-I-ha ve -a r1glit- fo argue 

- - - --- - ---this case. · 
Mr. Rosser: I said that remark he -made about Mr. Arnold, and your 

~on or said it was correct ; I'm not criticising his speech, I don't care about 
that. 

1tir. Dorsey (resuming): Frank said that his wife never went back there 
because she was afraid that the snap-shotters would get her picture,-because 
she clidn 't want to go through the line of snap-shotters. I tell you, gentlemen 
of the jury, that there never lived a woman, conscious of the rectitude and 
innocence of her husband, who would!) 't have gone to him through snap- . . . . . 
shotters, reporters and advice of any Rabbi under the sun. And you l{now it. 

/ "\ • 
Movant says that the Court erred in not taking positive action, under the 

circumstances aforesaid, and in not restraining the Solicitor-General from 
making his unfounded and unjust inferences from the -alleged failure of 
the defendant's wife to visit him, which was not authorized by the evidence 
in the case, and erred in-allowing the Solicitor-General to argue upon this 
subject at all, an-d erred in not admonishing the jury that such argument 
could not b.e.-considered and should have no weight with the jury, and the 
Court erred in not rebuking the Solicitor-General for making the reply v.;hich 
he made to the interruption. to the effect "Let the galled jade wince," and 
erred in not rebuking the Solicitor-General for such unjust com1qegts @Oa=-~- _ 

a merited interruption,-and liecarise of sue failures of the C~urt, and be-
cause of the aforesaid . erroneous, unjust and unfounded arguments ·of the 
Solicitor-General, movant says that a new___tr-ial should be granted. 

<-. .. 
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98. Movant says that a new trial should . be granted because of the fol-
lowing: 

The S,olicitor-General, in his concluding argument to the jury, spoke as 
follows : ,.. --- -

If there be a negro who accuses me of a crime of which I am innocent, 
I tell you, and you know it's true, I'm going to confront him, even before 
any attorney, no matter who he is, returns from Tallulah Falls, and if not 
then, I will tell you .just a.s soon as that attorney does return, I'm going to see 
that that negro is brought into my.presence, and permitted to set forth 
his accusations. You make much here of the fact that you didn't know what 
this man Conley was going to say when J:ie got on the stand. You could have__ 
known it, but you dared not do it. 

Whereupon the following colloquy ensued: 

Mr. Rosser: May it please the Court, t}lat 's an untrue statement; at that 
_time when he proposed to go through that dirty farce, with a dirty negro, 
with a crowd of policemen, confronting this man, he made his first statement, 
-his last statement he said, and these addendas, nobody ever dreamed of 
them, and Frank had no chance to meet them; that's the truth. You ought 
to tell the truth; if-a man IS Involved for -his life; that's the truth. 

Mr. Dorsey (resuming): It do~.make any difference about your ad­
dendas and you may get up there just as much as you want to, but I'm going 
to-put it right up to_ this jury-

Mr. Rosser: May it please the Court, have I got the right to interrupt 
him when he mis-states the-fu-0ts? 

The Court : Whenever he goes outside of the record . .Jl. Mr. Rosser: Has he got the right to comment that I haven't exercised . 
my reasonable rights? 

The Court : No, sir, not if he . has done that. 
Mr. Rosser: Nobody has got a right to comment on the fact tha-t I have 

made a reasonable objection. 
Mr. Dorsey: But I'm inside of the record, and you kno.w _i_t, and the 

----, · - · jury knows-it. - I said, may it please your Honor, that this man, _Frank, de-

••• 

clined to be confronted by this man Conley. -
Mr. Rosser: That isn't what I objected . to, he said that at that meeting 

that was proposed by Conley, as he says, but really proposed by the detectives, 
when I was out of the city, that if that had been met, I would have known 
Cm1ley's statement, and- th-at 's not true; I would not have been any wiser 
about his statement than I was here the otlier day. 

The Court: You can comment upon the fact that he refused to meet 
Frank or Frank refused to meet him, and at U1e time he did it, he was out of 
the city. 

Mr. Arnold: We dliLobject to that evidence, Your Honor, but Your 
Honor let that in. 

The Court : I know; go on. 

l\'1r. Dorsey (resuming) They see the force of it-

. Mr. Rosser: Is that a fair comment, Your Honor, if I make a reasonabf~---------
objection, to say that we see the force of it. . 

The Court: I don't think that, in reply to your objection, is a fair state- ----
ment. 
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:Mr. Dorsey (resuming): Now, m,,a1 it please Your Honor, if they don't 
see the force of it, you do- .// 

_ .Mr_. _Rosser: _ I w~nt to knO'\Y-;Is Your Honor's ruling to be abso_lutely. dis-
regarded like that 1 ,,/ 

The Court: Mr. Dorsn, stay inside of the record, and quit commenting 
on what they say and da:· 

:Mr. Dorsey : · I ;ml inside of the· record, and Your Honor knows that's 
an entirely prop~r "comment. 

Mr. Rosser.-: ' Your Honor rules-he says one thing and then says your 
Honor kno\_V-S better. 

Mr. D'orsey :Your Honor knows I have got a right to comment on the 
conduct of this defendant . 

. · ·The Court: ·Of course, you have, but when they get up and object, I don't 
, think you have any right to comment on their objections as they are making 

/ t hem to the Court. 
// - - c-=-1\'lr. Dorsey: I don't 1 

The Court: No, I don't think so. 
Mr. Dorsey: Isn't everything that occurs m the presence of the Court 

the subject matter for comment 1 
The Court: No, I don't think you can comment on these things. You can 

comment on any conduct within the province of this trial, but if he makes an 
objection that's sustained, why, then you can't comment on that. 

·Mr. Dorsey: Does your Honor say I'm outside of ·the record Y 

tT 
.. , . 

I 

The Court: No, ~_gon't, _but_I.say. this, yon.can-eomment-on the fact- t-h-at--.--- --­
. ~F~'r_a_n,_k re!usecrto -meet this man, if that's in the reco~g, you have the right to 
do that. 

- -------- Mr. Dorsey (resuming) : This man Frank, with Anglo-Saxon blood in his 
veins, a graduate of Cornell, the superintendent of the pencil factory, so anx­
ious to ferret out this murder that he 'ph<lned Schiff three times on Monday, . 
April 28th, to employ the Pinkerton Detective Agency, this man of Anglo­
Saxon blood and intelligence, refused to meet this ignorant negro, Jim Conley. 
He refused upon the flimsy pretext that his counsel was out of town but when 
his counsel returned, when he had the opportunity to know at least something 
of the accusations that Conley brought against this man, he dared not let him 
meet him. 

Movant says that the Court erred in allowing the Solicitor-General to 
comment upon an alleged failure of the defendant to meet the witness, Conley · 
and erred, when the defendant's counsel objected and interrupted him, the 
same not being authorized by the evidence, and erred in not stopping the 
Solicitor-General, and erred in not making a decisive and unequivocal ruling 
that such comment was improper, and should not influence the jury, and fur­
ther erred in allowing the Solicitor-General to comment, as he did in the fore­
going statement of facts, µpon the interruption ; and the Court expressly erred 
in ruling that the Solicitor-General could comment upon the fact t~at Frank­
refused to meet Conley; and because of such failures and errors on the Court's 
part, and because of such improper and prejudicial argu_ment by the Solicjtor-
Gene~itl1 _the movant says that a new trial should be ·granted him. _ _ 

99. Movant further says that a new trial should be granted because of 
the following : 
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The Solicitor-General, in his concluding argument, referring to the visit 
of the defendant to Bloomfield's undertaking establishment, on April 27, made 
the following remarks to the jury: 

Frank says that he visited the morgue not only once but twice. If he 
went down _there and visited that morgue, and saw that child and identified 
her body, and it tore him all to pieces, as he tells you it did, let any honest 
man, I don't care who he be, on this jury, seek to fathom the mystery of this 
thing; tell me why it was, except for the answer I give you, he went down there 
tn view that bo_Qy again. · Rogers says he didn't look at it; Black says he didn't 
see him look at it. - - -- -

Whereupon the following occurred : . 
l\Ir. Rosser: He is mis-stating the evidence. Rogers never said he didn't 

look at the body, he said he was behind him, and didn't know whether he did 
or not; and Black says he didn't know whether-he-did -or not. - ---

I\Ir. Dorsey: Rogers said he never did look at that body. 
1\Ir. Arnold: I insist that isn't the evidence. Rogers said he didn't kpow, 

and couldn't answer whether he saw it or not, and Black ~.aid the same thing. 
l\'fr. Dorsey (resuming) : I am not going to quibble with you. The truth 

is, and you know it, that " ·hen that man Prank went down there to look at that 
body of that poor girl, to identify her, that ·he never went in that room, and if 
he did look at her long enough to identify her, neither John Black nor Rogers 
.nor Gheesling knew it. ·I tell you, gentlemen of the jury, that the truth of this 

_ _ _ _ __ thing is that .Frank never looked at the body of that poo1!... girl, but-if he did, 

•• 

it was just a glance, as the- electric light was flashed on and immediately turned 
and .went into another room./ 

:Mr. Rosser: There isn't a bit of proof_ that he went into another room, I 
object again, sir, there isn't a particle of proof of that. 

'rhe Court: Look it up and see what was said. 
Mr. Dorsey: I know this evidence. 
Mr. Rosser: l£ your Honor allows it to go on, there's no use looking it up. 

He never said anything about going into another room. 
The Court: What is your remembrance about that. 
Mr. Rosser: It isn't true, your Honor. 
Mr. Dorsey: ·I challenge you to produce it. 
l\1:r. Rosser: There's no use to challenge it, if he goes on and makes the 

argument they make, those deductions for which there's no basis, but wheri 
he _makes a mis-statement of the evidence, it's perfectly useless to go on and 
look it up, and- we decline to look it up. 

Mr. Dorsey: I insist that they look it up. I insist that I am sticking to 
the facts. . 

Mr. Rosser: No, your are not. 
The Court: Well, if you '11 give me the record, I '11 look it up. Mr. Haas, 

look that up, and see what is the fact about it. 
r. orsey: now what Boots Rogers said myself. 

The Court: The jury knows what ·was said. 
l\!Ir. Dorsey: That's quibbling. _ . 
Mr. Arnbld: Is that correct, your Honor 1 
The Court: No, that's not oorrect; whenever they object, l\.Ir. Dorsey, 

if you don't agree upon any record, have it looked up, and if they are righ1" and. 
you know it, and you are ·wrong, or if they are wrong and you also know it, 
if they are wrong they are quibbling, and if they are right they are not quib-

. bling. Now, just go on. · · 
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l\fr. R-osser: Now, the question of whether Boots said he went into that 
room is now easily settled. (Mr. Rosser here read that portion of the cross 
examination of the witness Rogers, stating that when Frank left the door of 
the undertaking room, he went out 1of his view.) 

Mr. Dorsey: Well, that's cross examination, ain't ·it? 
Mr. Rosser: Yes, but I presume he would tell the truth on cross examina-. 

tion, I don't know; he passed out of his view, he didn't say he went into a 
room. 

Mr. Dorsey: Correct me if I'm wrong. Boots Rogers said he didn't go 
where the corpse lay, and that's the pruposition we lay down. 

Mr. Rosser: That isn't the proposition ei.ther; now you made a statement 
that isn't true, the other statement isn't true. Rogers said that when he left 
"he went out of my view," he was practically out of his view all the time. 
I was just trying to quote the substance of that thing. · 

· - Mr. Dorsey (resuming): He wanted to get out of the view of any man who 
represented the majesty and dignity of the law, and he went in behind cur­
tains or any old thing that would hide his countenanc~ from these men. And 
he said on the leading examination-

Mr. Rosser: I don't know what you led out of him, buton the cross he 
told the truth. 

Movant shows that under the foregoing facts, the Court erred in not making 
any ruling at all, and erred in allowing the Solicitor-General to proceed with· 
his illegal argument~ whic~ was not_ fo_u_nded on tb_e_ eviden_ce, a_pcl_err~d, and 

==....c·=-=-=-=- -=-=-=·~--~-:i~n-n-o-:-t ...;;:.r::...e-;-b-u-;-k-;in'-g--:t~b-e Solicitor-General, and in not stating to _the jury that the 

Solicitor-General had mis-stated the evidence in the particulars ojbected to, 
and erred in not telling the jury that there \Vas no evidence in the case that 
Rogers had sworn that defendant did not look at the body of Mary Phagan, 
or that Frank went into another room; and because of the -aforesaid errors 
in acting and. failing to act, on the part of the Court, and because of such 
illegal and improper argument of the Solicito_r-General, a new trial _should be . 
granted. 

100. nfovant fur....thel• says that a D:eW trial should be granted because 
of the following : 

- The Solicitor-General, in his · 1mcluding argument, spoke as follows to 
the jury, the subject under discussion being tl1e whereabouts of the key to the 
elevator box on Sunday morning, April 27, the language of the Solicitor-
General being as follows: . 

''Why don't they bring the fireman here who went around and gave such 
instructions 1 First,., because it wasn't necessary, they could have cut the 
electricity off and locked the box. And second, they didn't bring him because 
no such .man ever did any such thing, and old Holloway told tlie truth before 
he came to the conclusion that old Jim Conley ,~rns his nigger, and he saw the 

· ii:nportance of the proposition that when Frank went there Sunday morning 
-the box -was unlocked and Frank had the key in ms pocket.·'' 

Whereupon _the following occurred : · 
Mr. Rosser: You say l\'Ir. Frank had the key in his pocket? No one men­

tioned it, that isn't the evidence; I say it was hung up in the office, that's the . 
undisputed evidence. . · · · · 
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l\1r. Dorsey: Holloway says when he got back Monday morning it was 
hung up in the office, but Boots Rogers said this man Frank-and he was sus­
tained by other witnesses-when he came there to run that elevator Sunday 
morning, found that power box ·unlocked. 

Mr. Rosser: That's not what you said. 
l\fr. Dorsey: Yes, it is. 
Mr. Rosser: You said Frank had the key in his pocket next morning, 

and that isn't the evidence, there's not a line to that effect. 
The Court: Do you still insist that he had it in his pocket? . 
Mr. Dorsey: I don't care anything about that; the point of the proposi­

tion, the gist of the proposition, the force of the proposition is that old Hollo­
way stated, way back yonder in :May, when I interviewed him, that the key 
was always in Frank's office; this man told you that the power box and the 
elevator was unlocked Sunday morning and the elevator started without any­
body going and getting the key. 

1\fr. Rosser: That's not the point he was making.; the point he was making, 
to show how clearly Frank must have been connected with it, he had the key 
in his pocket. He was willing to say that, when he ought to know that's not 
so. 

The Courf:l-Ie 's drawing a deduction that he claims he's drawing. 
Mr. Rosser: He doesn't claim that. He says the point is it was ef!,sily 

gotten in the office, but that's not what he said.'' 
The Court: You claim that's a deduction you are drawing? 
:Mr. Dorsey:. Why, sure-: · . 
The Court: Now, you don't claim the evidence shows that? 
l\1r. -Dorsey: ·- I claim-that the power box -was standing open Sunday . 

mornmg. 
'rhe Court: Do you insist that the evidence shows he had it in his pocket 1 
Mr. Dorsey: I say that's my recollection, but I'm willing to waive it; but 

let them go to the record, and the record will sustain me on that point, just 
... like it sustains. . me on the evidence of this man Rogers, which I'm now going 

to read. 
Movant says that the Court erred in not rebuking the Solicitor-General 

for the foregoing improper argument which was not warranted by the evi­
d.ence, and erred it not stating to the jury that_ there was no evidence that 
Frank had the key in his pocket, and in allowing the Solicitor-General to pro­
ceed unrebuked and uninterrupted with said illegal argument, and in · not 
making a square and decisive ruling, upon the objection f the defendant, and 
in allowing the Solicitor-General to proceed with said claim that Frank had 
the key in his pocket, as a deduction, the same being totally unwarranted; and 
for said illegal and erroneous actions, and failures to act, by the Gourt,-and for 
said illegal and improper argument, a new trial should be granted. 

101. Movant says that a new trial should be granted, because of the fol­
lowing: 

The Solicitor-General,... in his concluding argument, in referring to the 
testimony of the physicians introduced by the defendant, spoke as follows : 

''It wouldn't surprise :m,e if these able, astute gentlemen, viligant as they 
have shown themselves to be, didn't go out and get some. doctors who have· · 
been the family physicians and who are well known to some .of the members 
of this jury, for the effect it might have up.on you.'' 

119 



- --Whereupon the following colloquy -occurred : 
Mr. Arnold: There's not a word rof evidence as to that, that's. a grossly 

improper argument, and I move that that be withdrawn from the jucy. 
Mr. Dorsey: I don't state it as a fact, but I am suggesting it. 
Mr. Arnold : He has got no right to deduct it or suggest it, I just want 

your Honor to · reprove it, reprimand him and withdraw it from the jury; I 
just make the motion, and your-1-Ionor can do as you please. 

Mr. Dorsey (resuming): I am going to show that there must have been 
-- something besides the training. of these men, and I'm going to contrast them 

with our doctors. 
IVIr. Arnold: I move to exclude that as grossly improper. Ile says he's 

arguing that some physician was brought here because he was the physician 
of some member of the jury, it's grossly unfair and it's grossly improper and 
insulting even, to the jury. 

'·I I 

:Mr. Dorsey: I say it's eminently proper and abs._olutely a legitimate _____ -------, 

1>. 

__ _argument. - -~--- ---- -

Mr. Arnohl: I just record my objection, and if your Honor let ~sit stay in, . 
you can do it . 

. Mr. Dorsey: Y cs, sir; that wouldn't scare me, your Honor. 
1'he Court: \Vell, I \Vant to try it right, and I suppose you do. Is there 

anything to authorize that inference to be drawn 1 
l\Ir. Dorsey: Why, sure, why the fact that you went out and _got_gmie.raI_. 

practitioners, that know nothing about the analysis of the stomach, know noth­
ing about pathology. 

The CourL Go on, then. 
Mr~_Dorsey : .I--tn~o .~~ -­

- - ---- -- -----.1\.Ir. Arnold: Does your Honor hold that is proper, ''I thought so 1 '' 
The Court: I hold that he can draw any inf erenc_e legitimately from the 

testimony and argue it, I don't know whether or-not there is anything to indi­
cate that any of these physicians was the physicians of the family. 

', Mr. Rosser: Let me make the .suggestion, _your Honor ought to know that -·· 
be.fore you let him testify it. 

The Court: He says he don't know it, he's merely arguing it from an 
-inference he has drawn. ' 

Mr. Dorsey (resuming): I can't see any other reason in God's world fbr 
_going out and getting these pract~oners, who had never had any special 
training on sto_mach analysis, and who have not had any training with the 
analysis of tissues, like a pathologist has had, except upon that theory. - -

Movant shows that ·the CQ!lrt erred is not rebuking the Solicitor-General 
--~f ....... oX-lll3king such improperngument which was not authorized by the eviden~e, 

and in not stating to the jucy that th~ was not a particle of evidence to the 
effect that any of the physicians were family physicians of any of the jurors, 
or that any of the physicians were put upon the stand for the-effect it might 
have upon them for such reason; and the Court erred in allowing the Solicitor­
General to proceedWith such improper, unwarranted and highly prejudici?-1 
argument, and erred in allowing the-Solici.tor-~m:ment: astne ·fore­
going colloquy shows, upon the well-merited interruptions by defendant's 
counsel; and for such erroneous actions, and faih1res t'o act, by the Court, and 
for such illegal, unfounded and prejudical argument, the defendant says that 
a new trial should be granted. . 

±20---
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102. J\1ovant further says that a new trial should be granted because of 

the following : . 
The Solicitor-General, in his conciu-ding -argument~ in referring to act of 

Judge Roan discharging the witness, Conley, from. custody, stated: 
"Judge Roan did it, no reflection on the Sheriff, but with the friends of 

.this man,__Fxank, pouring in there at all hours of the night, offering him sand­
'viches and whiskey-and threatening his life, things that ·this Sheriff, who is as 
good as the _ Qhief of Police but no better, couldn't guard against because of .· 
the physical structure of the jail, Jim Conley asked, and His Honor granted the 
request, that he be remanded back into the custody of the- honoraJ)le -m-en who 
manage the police department of the City of Atlanta.'' 

'Vhereupon the following occurred : 
Mr. Rosser: No, that's a mistake, that isn't correct, your Honor discharg-

ed him from custody, he said that under that petition your -:rroD.or sent him ___ __ ··-
- back _to_ the custody where -youl iad him before, - andt iiat isn't true. our 

Honor discharged him, -vaeated the-order, that's what you did. 
Mr. Dorsey: Here's an order committing him <lown there first-you are 

right about that, I'm glad you are right one time. 
l\fr. Rosser: That's more than you have ever been. 
l\fr. Dorsey (resuming): N"o-nnrttcr ·what the outeome of the order may 

have been, the effect of the order passed by IIis Ilonor, Judge Roan, who pre­
·s1des in this case, was to remand him into the custody of the police of the City 
of Atta.ma --- ··-··· 

Mr. Rosser: I disp:ute _t ha_t, th~t isn't the effect of the order passed by 
--~----,h--..-is-ITiI•o-n-or~he -effect of the order passed by his Honor was to turn him out, and 

., · . 

they went through the farce by turning him out on the street and carrying 
- him ·back. That.isn't the effect-of your Honor's judgment. In this sort of--- - -

case, we ought to have the exact truth. 
The ·court : Th_i$ is what I concede-to-be -the effect of that ruling : I pass- . 

... ed this order upon the motion of State's counsel, first, is my: recoJlect.ion, a.nd 
by consent of Conley's attorney. 

Mr. Rosser: I'm asking only for the effect of the last one. 
The Court: On motion of State's counsel, consented to by Conley's attor­

- ney, I passed the first order, that's my recollectio~. Afterwards, iU_!!-me up 
on motion . of the Solicitor-General, I vacated both orders, committing him to 
the jail and also the order, don't you understand, transferring him; that left 

- -·i-t-as-th{}ugh-I-had never made an order, that's the effect of it:-
___ _ Mr. Rosser: Then the effect was· that there was no order out at all 1 

The Court:- -No-order -putting him anywhere Y ~ 
Mr. Rosser: Which had the effect of putting him out 1 
The Court : Yes, that's the effect, that there wa-s-n-o order at all.'' 
Mr. Dorsey (r~_::tlJ.mip_gJ _: First there was an order committing him to 

the common jail of Fulton county; second, he was turned over to the .custody 
of the police of _t_!te city of Atlanta, by all' order of Judge L. S. Roan; third, 
he was released from anybody's custody, and except for the determination of 

_-the-police- force-of the City of Atlanta, he would have been a liberated man, 
when he stepped into this Court-te-swear, or he would have been spirited out 
(lf the State of Georgia, so his damaging evidence.couldn't have been adduced 
against this man. _ 

The Court erred in allowing the Solicitor-General to make the foregoing 
argument, over objection, which was not authorized by the evidence, and in 
not rebuking and correcting th~ Soii~tor-General; and beca"!!se of such failures 
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-~-
to act, and erroneous actions, by the Court, and because of such improper and 
illegal argument, ~ovant' say§· &. new triaLsho.ul<Lbe granted. 

103, Because . the Courtefreff1n -failingto charge the jury, in reference to 
the witness, Jim Conley, that if the witness wilfully and · knowingly swore 
falsely as to a material matter, his testimony ought to be disregarded entirely, _::- ­
unless corroborated by the circumstances, or the testimony of other unim-
peached witnesses. - -

The Court erred in failing to cha,rg!Lth_e_-iucy-that, if they believed from ., 
the evidence,. that Conley watched for Frank, and that his purpose in watch­
ing was to assist in the commission of the crime of sodo~y by Frank upon the 
person of Mary Phagan, sodomy being a felony, that then, Conley as to any 
alleged murder committed in the progress of any such. attem t to commit ------ --·-­

-'---~------~odomy,-wontcrire-a11 accomplice; -alla -the jury -could not give credit to his 

-~· ---······ · -··-

testimony, · unless corroborated by the facts and circumstances, or by . other 
witnesses. 

c 
----·-·----- ----

... 

\~· . 

----- - - - - --- --- -- . 

ROSSER & BRANDON, 
HERBERT J. HAAS, 
REUBEN R. ARNOLD, 

Movant '$ Attorneys. 

~ - ---··· · - -··--···---·-···---·-· ···-·-- ·-- - -~·-.L ___ _ 
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EXHIBIT A. 

Georgia, Dougherty County. 

v. -In Superior Court Fulton County, Georgia. 
The State of Georgia } In. dictment for Murder. 

J.Jeo M:. Frank. l\iotion for New Trial. 
Before me pers oilally appeared R. L. Gremer, who being duly sworn de­

poses and says that he makes this affidavit to be used on the motion for new 
trial in the above case. 

Further deposing he says that he is a resident of Albany, Ga., that he is 
acquainted with l\Iack Farkas, who works with l\fr. Sam Farkas, who operates 
a livery stable and sale barn in Albany. 

Further deposing, he says that between the time of the murder of Mary 
Phagan, and the trial of Leo l\I. Frank, the exact date this deponent can not 

__ state, 9e.Q_onent was standh1g_in_frQJ1t of Mr. Sam Farkas's place of business 
on Broad Street in Albany, in the presence of l\1ack Fai.·lrns and others, includ­
ing a party by the name of A. II. Henslee; said Henslee is the same party 
whose picture appears on page 2 of the Atlanta Georgian issue of August the 
26th, and on page 2 of the issue of the same paper of August 23rd, as ajuror 
in the Frank case. 

At said time and place, deponent heard the said Henslee expre~s his con­
viction that Frank was guilty of the murder of l\iary Phagan ; his exact lan­
guage was "there can be no doubt that Frank is guilty. I know he is guilty," 
referring to the murder of l\·lary Phagan. 

Further deposing he- says,- he stated to-satd Henslee "It is queer that a 
manof Frank's standing could be guilty of such a crime. '' Henslee said, 
"Without a doubt he is guilty." Deponent said "What do you mean by with­
out a doubt?" Henslee said positively, "Without a doubt to my mind or to 
anyone else.'' 

- - ·- - • - + • • • • • • · - -· _ , • 

Sworn to and subscribed before me 
Sept. 4th, 1913. 

. L. L. FORD, 
Notary Public Dougherty County, Georgia. 

EXHIBIT B. 

Georgia, Dougherty County. 

·- R. l.J. GRE~IER." .... 

State of Georgia, . } Indictment for Murder. . 
v. Jn Superior Court Fulton Couuty, Georgia . 

Leo M. Franr l\fotion for New rrriaJ. _ 
Before me, personally appeared l\fac t~- Fark~~ who being duly sworn 

makes this affidavit, to be used on the-motinn -rora newt rial in the above case. 
Deposing, he says that he is a resident of Albany, Ga., and is connected 

with Sam Farkas, Esq., who -runs a -Hv·ery -stable and sale barn in Albany; fur­
ther deposing, he says that between the-time of the murder of :Mary Phagan, 

- ------=--arrd- the trialo f l ie.o Frank, he heard a party discussing the case in front of 
-tlre-piace of business of the said Sam Farkas, in Albany, Ga., in the presence of 
\his deponent and others, including one R. L. Gremer, also a resident of Al­
bany, Ga., said party, whom this deponent recollects as being named Henslee, 
and whose picture appears on page 2 of the Atlanta Georgian of August 23rd, 
and on page 2 of the Atlanta Georgian of August 26th, as being one- of the 
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Frank jury, expressed himself as being convinced of Leo M. Frank's guilt 
of the murder of Mary Phagan.; the exact language used by said party, depon­
ent does not recollect, but his recollection is that he used the words ''I believe 
Prank -is gu-i-lty-,'-' referring to the murder of Mary Phagan. 

MACK FARKAS. 
Sworn to and subscribed before me 

~'.l this September 4, 1913. 
L. L.FORD, 

- Notary Public Dougherty County, Georgia .. 

EXHIBIT C. 

Georgia, Fulton County. 

State of Georgia,'- - } -
vs. _ Fn1t.on--8upe.r,io-r-C0-u.-I!"~.~-- - --

Leo J\I. Frank. 
Personally appears Julian .A. Lehman, who being duly svrnrn makes this 

affidavit to be used on the motion for new trial in the above case. 
Further deposing he says that he is personally acquainted v.1itli -A. II. 

Henslee, one-el- the jurors in the aboYe case; that on June 2, 1913, between 
Atlanta, Ga., and Experiment, Ga., the said Ilenslee expressed his opinion that 
~.,rank was guilty of the murder of :Mary Phagan, and that this was in depon­
ent 's presence and hearing; and in the hearing of other· persons on the train 
at the time; the words used to the best of deponent 's knowledge and recollec­
tion were "Frank is as guilty as a damned dog, and ought to hav.e his God 
damned neck broke"; this was in reference to Leo 1\I. Frank, and before the 
trial. 

Again, on June 20, 1913, the said Henslee made practically the same state­
ment of and concerning the connection of Leo M. Frank with th.e _m\lr_d~r _of 
l\fary Phagan in deponent 's hearing. ' 

On both occasions the said Henslee showed great feeling, he expressed the 
aforesaid conviction firmly and positively and vehemently. 

Sworn to_ and subscribed bfilore me,th.is thG--
12th day-of September, 1913. 

ROBT. C. PATTERSON, 
Notary Public Fulton County, Georgia. 

EXHIBIT D. 

State of Georgia; County of Fulton. 

JULIAN A. LEHMAN. 

State of Georgia, } 
vs. In Fulton Superior Court. 

Leo ~1. Frank. 
Before me, the undersigned officer authorized by law to administer oaths, 

personally appeared Samuel Aron, who being first duly_ sworn, deposes and says 
-- on oath as follows: 

Deponent says that just after the indictment of Leo M. Frank for murder, 
as near as he · can recall about two days after the indictment, this deponent , 

·was at the Elks Club on Ellis Street, Atlanta, Georgia; that at that time he 
saw one A. H. Henslee, not then known to this deponent by name, put now 
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·'" - · 
known and recognized by this deponent as one of the jurors who tried the 
Frank case and r .eturned a verdict of guilty ; said A. H. Henslee was at said 
Elks Club at the time mentioned, and made the statement in this deponent 's 
hearing: "I am glad they indicted the God dam Jew. They ~ught !_o_ tak¢ 
him out and lynch him. And if I get on that jury I'd hang that J ev/ sure." 
'J,his statement was made in connection with the indictment of Leo M. Frank 
for_fu__murder of Mary Phagan, and made in this deponent 's hearing by the 
said A. H. Henslee, who afterwards served on said jury and brought in a ver-
dict of guilty. -

At this time this deponent left the Club, not caring to get into the argu­
ment, which was becoming heated and which was very condemnatory of Leo 
M. Frank by the said A. H. ·nenslee. 

Sworn to and subscribed before me 
t,his 3rd day of October, A.D. 1913. 

ROBT.C.PATTERSON, I 

o.taryPublic Fulton County, Georgia. 

EXHIBIT E. 

State of Georgia, County of Fult?n. 
---state of Georgia, 1 

vs. Fult_on Sup~rior Cour~. 
J..Jeo M. Frank. 

SAMUEL ARON. 

Before me personally appear L. Z. Rosser, Morris Brandon, R. R. Arnold, 
and H. J. Haas, who, being duly s.worn, depose and say that they are the 

a sole counsel of defendant in the above case, and they make this affidavit to be 
\\9- used as evidence on the motion for new trial in said case: - --.- ------- -· --·-· .. -- ·· ---Furtner-aeposm-g~ -·they- say ... th.at,--smc.e ---the .. trial . o"f said·-- case -··arid--.---- - ·- ··-·····-· .. -·----·-----

the verdict and sentence therein, it has come to their knowledge that two 
of the ju~rs who sat on said case, to-w1t-:·-M. Johenn-ing-and--A. H. Henslee, 
were prejuai'ced, partial and biased against Leo M. F,rank, the defendant, 
as evidenced b affic;!_avits attached to motion and_ herei~af!er referred to i that _ 
said prejudice, partiality and bias were present on their part, when said Jo­
henning and Henslee qualified as jurors in said case as shown by said affida­
vits, but that the facts were unknown to these deponents at the time of the trial 
of said case, and at the time said jurors qualified on the voir dire of said case; 
and these deponents had no means of knowing said facts until after-said trial. 

Further aeposing, they say that not until after the trial of said case did 
they know or have any means of knowing that said Johenning and Henslee, 

=-- --- · or either of them, had made any statement of any kind to, or in the presence 

:- " 

of, any of the following persons, to-wit: H. C. Lovenhart, Mrs. J. G. Loven­
hart, Miss Mariam Lovenhart, S. Aron, Mack Farkas, R. L. Gremer, Jno. M. 
Holmes, Shi Gray, S. M. Johnson, J. J. Nunnally, W. L. ·Ricker, J~ .......... ...-..--~---------­
C. P. Stough, or any other person, of and concerning said Leo Frank in con­
nection with the murder of Mary Phagan, or in connection with said trial, or 
the possible outcome of said trial. -

Further deposing they say that they _have been guilty of no laches in this 
matter, but that they have used every rriearis of obtaining the facts in connec­
tion with ~tatements made by said persons, and all of them, and all of said 
statements have come to their knowledge since the rendition of th"e verdict and 
sentence "in said case, as is shown by the dates mentioned in the jurats to each 
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affidavit, and deponents have brought same to the attention of the Court at 
the earliest possible moment at which the Court could take cognizance of ~aid 
affidavits after the trial, which is the date -0n which the rule ni si is on return; 
that is, October 4, 1913, same being on that day presented to the Court as part 
of the motion for new trial. 

Further deposing, deponents say that, had they known at the trial of any 
of the facts or statements of the jurors, which would disqualify, or tend to 
disqualify, said jurors, or either-or them, wheha10 jurors were put upon 

-- the voir dire in said case, these deponents would -hav-eoroug . ie same to tlie 
attenticm of the Court at said time. 

Sworn to and subscribed before me, -­
by each of the above four-named 

-- ~oMnts,-thisOctober 22, 1.913-.- · 
E. D. THOMAS, 

Notary Public1 Fulton County, Georgia. 

EXHIBIT F. 
Georgia, Fulton County. 

L. Z. ROSSER, 
MORRIS BRANDON, 
REUBEN R. ARNOLD 
HERBERT J. HAAS. 

State of Georgia, } 
vs. Fulton Superior Court. 

IJeo M. Frank. 
Personally appeared ·Mrs. Jennie G. Loevenhart, who makes this affidavit 

to be used on motio:Q. for -a new trial in the above stated case·. 

,., . 

, 

Deposing on oath she says that she is personally acquainted with M. . A . 
Johenning, one of the jurors who served in the trial of Leo l\L Frank for the "· ~ 

--··-- ·-- -- --·------ · --murder-of-·M·ary-Phagan: ---·- - - ·-·· ----· ··· - ·- -· ·--.. - - · --··-· · ·--·· ··· --·----- -· ---···-·----- --- ·---· ·------~ 

Further .deposing she says that during May, 1913, said M. Johenning met 
deponent and dep.onent 's daughter on Forsyth Street, Atlanta, Georgia, and 
then and there the said M. Johenning expressed to the deponent and depon-
ent 's daughter his firm belief that Leo l\L Frank was guilty of the m~r<Wr- of _______ ·· 

~----'-------M-R1'"1-~lmgan. This statement was-ma e y M. Johenning forceably-and posi-
tively as hi~ profound conviction. · 

MRS. JENNIE G. LOEVENHART. 
Sworn to and subscribed before me 
this 26th day of September, 1913. 

C. W. BURKE, 
Notary Public, Fulton County, Georgia. 

EXHIBIT G. 
Georgia, Fulton County. 
State of Georgia, } 

~s. _____ _ Pullon Superior Court. 
Leo M. Frank. · · 

· Before me personally appeared H. C. Loevenhart, who makes this affidavit 
. to be used on motion for a new trial in the above stated case . . 

Deposing on oath he says that for some-e~ghteen months prior to July, 
1913, he was connected with the Hodges Broom Wo1~ks in the city of Atlanta; 
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. . 

• . ~- J l 
:1 . .. 

that he is personally acquainted with JV[. J ohenning, one of the jurors in the 
above stated case, and that during the month of May, 1913, said M. Johen­
ning had a conversation with this deponent, in which he discussed the death 
of little Mary Phagan. 

Further deposing he- says that in said conversation the said juror, _ M. 
Johenning, expressed his opinion to deponent that Frank was guilty of the 
murder of ·Mary Phagan, and that it was his profound conviction. 

Sworn to and subscribed before me 
this 2nd day of September, 19i3. 

- C. W. BURKE, 
Notary Public, Fulton County, Ge.orgia. 

v-

EXHIBIT H. 

Georgia, Fulton County. 

H. C. LOEVENHART. 

State of Georgia, ) 
vs. t Fulton ,Superior Court . . 

Leo lVL Frank. J 
Before me personally appeared Miss Miriam Loevenhart, who makes this 

· affidavit to be used on motion for a new trial in the above stated case. 
Deposing on oath she says that she is personally acquainted with M. Jo­

henning, a juror, who served in the above stated case; she says ·that prior to 
the trial of Leo l\'.L Frank, said juror, M. Johenning, had a conversation with 
this .deponent and deponent 's ·mother, and in their presence expressed his pro­
found__ conviction that Leo_M. Frank was certainly guilty of the murder of 
Mary Phagan. 

Further deposing she says that said l\L Johenning made this statement, 
-- ·- ·- -- -positi:v.ely-,--almost -vehem.en.tly,-and. _that. h.is....exact language, which _Fas in re­
. -- - sponse to a remark from this deponent in reference to the case was, as near 

aR deponent recalls, "I know that he is guilty," referring to Leo Frank. Said 
NL J ohenning made this statement more than once to this deponent before the 
commencement of the trial of Leo l\L Frank for murder. 

"---~--------- ·-- .- - . -MIRIAM LOEVENHART.----------
Sworn to and subscribed before me 

-------~·h ..... i.o.s ...... 2 ..... dL--U.d a.,ay- ,of September, 1913. 
·c. W. BURKE, . 

·· .-w.· - ~) fl. 
· v 

,). . 
. . I. -• 
. .. 't· 

Notary Public, Fulton County, Georgia. 

EXHIBIT I. 

Georgia, Ful~on County. 
State of Georgia, } 1-J'n :Fulton Superior 'Court. . . 

~. ------- Conviction of Murder. 
JJeo M. Frank. tTuly Term, 1913. Motion for New Trial. -Personally came-before-the-undersigned, Leo l\if. Frank, who upon oath 
says that he is the defendant in the above stated case, and that his sole coun­

. sel in said case were L. Z. Rosser, ·Morris- Brandon, R. R. Arnol'a. and H. J. 
Haas. 
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Affiant further -says that at and before said trial was entered on, ar;tl dur­
ing the whole of said trial that affiant had no knowledge whatsoever as to M. 
Johenning and A. H. Henslee, two of the jurors, being prejudiced, partial and 
biased in said case, as evidenced by the affidavits of H. C. Lovenhart, Mrs. 
J. C. Lovenhart, Miss Marian Lovenhart, S. Aron, :Max Farkas, ·R. L. Grener, 
John W. Holmes, Shi Gray, S. M. Johnson, J. J. Nunnally, W. L. Ricker, J. A. 
Lehman, and C. P. Stough. Affiant did not know either of said jurors and had 
never seen or hear"crof them before. 

Further deposing, affiant says that he did not know until after the trial, 
and did not have any means of knowing until after said trial, that said Johen­
ning and sa d Henslee, or either -0f them, had made any statement of any kind 
to or in th presence of any of the persons hercinhefore named. Affiant fur­
ther says t before said trial, at the time of entering upon said trfal, and 

·during said trial, he had no knowledge or means of knowing that said persons 
were prejudiced, partial or biased as is shown by the affidavits or depositions 
of the persons named, and the facts stated in said aftid~vits and de ositirrrs were_ 
unknown to this affiant until after the verdict and sentence in this case. Ile fur­
ther 5ays that he has been guilty of no laches in this matter, and has, together 
with his counsel, used all the means at hand to obtain the facts and circum­
stances in connection with the statements made by said parties and all of them. 
The said facts were discovered after the verdict and sentence of the court in the 
case above stated~ and the affidavits of said witnesses were taken on the dates 
shown in the jurat to each affidavit, and the same are brought to the attention 
of the Court by being presented on the day for the return of the rule nisi, which 
is October 4th, 1913, and which is the earliest time at which such affidavits 
could be brought to the attention of the Court. - -

'Affiant further says that had he known at the trial of any facts or state­
ments which would disqualify, or tend to disqualify, said jurors, or either of 
them, when said juors were upon their voir dire in said case, that this affiant 
would have had his counsel bring the same to the attention of the Court 
promptly_ at that time. 

Sworn to and subscribed before me 
this 3rd day of October, 1913. 

SAML. H. BREWTON, 
- - Notary--i>ul>Tic,-Fuito-n ·county, Georgia. 

EXHIBIT J. 

Georgia, Fulton County. 
State of Georgia, 1 

Versus ~~it~~ ·S~p· ~~i~; C~~~t ... 
Leo M. Frank. 

LEO M. FRANK. 

Personally appeared W. P. Neill, who makes this affidavit to be used on 
a motion for new trial in the above stated case. 

Deposing he says on oath that he was present in the court-room during the 
trial of Leo M. Frank for the murder of Mary Phagan, for two full days dur­
ing the trial, and from time to time on other days; that at the time of the facts 

'hereinafter stated, deponent was sitt.ing just where the jury passed by going 
from the jury box to the rear end of the court-room, he was sitting on the front 
row of the spectators' benches. · ' 
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---- -· - ··--·- -

- During the course of the trial deponent saw the jury pass to the jury box 
from the rear of the court room, the jury passed immediately by this depon­
ent and also by a man, whose name is unknown to this deponent, but who was 
a spectator in the court-room, who was sitting about three feet from this de­
ponent, just across . the aisle, no one being between this man and deponent; 
as the jury passed this man, at the time specified, this man took hold of one 
of the jurors, he took the juror by the hand with one hand · ~nd grasped his · arm 

- with the other hand and made-a statementto-bim, said something to the juroF 
which this deponent did not understand sufficiently to be able to quote, but 
this deponent says that he made some statement to the juror while he had him 
thus by the hand and arm. 

Further deposing he says that this act was witnessed by Plcnnie I\Iinor, 
so this deponent believes, for the reason that as soon as this happened, the said 
Plennie Minor immediately came back to this man and threatened to put him 
out of the court. 

Plenni.e-M.inotlohLthis man that. he, Plennie Minor, saw him, the man, take 
the juror. by the hand and say something to him; the man remonstrated with 
Plennie Minor, and this deponent heard Plennie Minor repeat to him that he, 
Plennie Minor, saw him, the man, speak to the juror. 

Deponent further says that on t\\ro occasions, while he was sitting in the 
court-room, at the trial, at one time while he was about six to ten feet from the 
jury, this deponent heard shouts and cheering on the outside of the house from 
the-cTowds collected outside. One of said times was during Dorsey's speech. 

While this deponent does not say whether or not the jury heard this 
cheering, he does say that".,te, the- deponent;-heard··-it;-· plainly and distinctly 
and was within a few feet of the jury at the time he heard it. , 

. W. P. NEI:b'L. 
Sworn to and subscribed before me 

this September 9, 1913. 
VIRLYN B. MOORE, 

Notary Public, Fulton County, Georgia. 
Further deposing he says that on an occasion he -heard cheering in the 

court-room; the Judge said that--unless the cheering stopped he would have 
to clear the court-room; and to this, Deputy Sheriff Minor replied that that 

1---------wo_uld be the only ~ay he cou!d stop the cheering in the court-room . 

Sworn to and subscribed befo~e me 
this September 9, 1913. 

VIRLYN B. MOORE, 
Notary Public, Fulton County, Georgia. 

. - ·- - W . P. NEILL. 

- - ·- ·----

EXHIBIT K. 

Georgia, FultOilCounty. 
· The State of Georgia } 

vs. Fulton Superior Court. , 
Leo M. Frank. 

Personally apperu.·ed before the undersigned, a...N_otary Public in ·and for 
said county, B. M. Ka;}{, who on oath says that he is a resident of the city of 
Atlanta, living at No. 264 South Pryor Street. ·Deponent says further that on 
Saturday evening, August 23, 1913, about 8 or 8 :30 o'clock, p. m., he was driv­
ing in his father's automobile down South Pryor Street, going south, there 
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being in the automobile with .him his mother, Mrs. Rose Kay, and his brother, 
· Sampson Kay; that as the automobile approached the corner of South Pryor 
and East Fair Streets, he observed the jurymen in the Frank case turn into 
South Pryor from the east, out of East Fair Street, and deponent stopped his 
automobile to look at the jury, and upon doing so noticed that walking along­
side the jury were some six or seven other men. Deponent was on the west 
side of South Pryor Street while the jury in the above entitled case was walk­
i.ng north along the east side of Pryor Street. Deponent 's brother Sampson 
Kay got out of the automobile stating to deponent that he was going to follow 
the jury. 

Sworn to and subscribed before me 
this 4th day of September, 1913. 

ROBT. C. PATTERSON, 
Notary Public, Fulton County, Georgia.. 

~---..,.------------ - · . 

EXHIBIT L. 

B. M. KAY. 

Georgia, Fulton County. 
The State of Georgia ~.} 

vs. Fulton Superior Court. 
!Jeo 1\1. Frank. 

Personally appeared beforet he undersigned, a Notary Public in and ·for 
said county, Miss Martha Kay, who on oath says that on the last day of the 

- trial of Leo M:. Frank · in abov~ stated case, August 25th, 1913, she was pres- -
ent in the court room and when the audience applauded Judge Roan stated 6 
to the sheriff that the cheering and demonstrations would have to. stopor the tit) 
court room would have to be cleared, to which the sheriff replied, "Your 
Honor, that is the only way it can be stopped.'' 

- - - MARTHA KAY. 
Sworn to and subscribed before me 

this 3d day of September, 1913. 
ROBT. C. PATTERSON, 

Notary Public, Fulton County, Georgia. 

EXHIBIT M. 
Georgia, Fulton County. 
The State of Georgia J 

vs. Fulton Superior -Court. 
Leo M. Frank. 

Personally appeared before the -lllldert11igned, a Notary Public in and for 
said county :Mrs. A. Shurman, who on oath says that on. the last day of the 
trial of Leo M. Frank in above stated case, August 25th, 1913, she was present 
in the court room when the audience applauded. Judge Roan sfated to the 
sheriff that the cheering and demonstrations would have to stop or the court 
room would have to be cleared, to which the sheriff replied "Your Honor, 
that is the only way it can be stopped.'? 

Sworn to and subscribed before me 
this 3d day of September, 1913. 

ROBT. C. PATTERSON, . 
Notary Publio, Fulton County, Georgia. 
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EXHIBIT N. 

Georgia, Fulton County. -
The State of Georgia 1 

___ . vs.-- Fulton Superior Cou;t. 
Leo M. Frank. · . . 

Personally ap.Qeared b~fore t.he undersigned, a Notary Publfo in and for 
said county, Mrs. A. Shurman, who on oath says that she is a resident Qf 
the city of Atlanta, living at No. 240 Central Avenue. Deponent says that 
on Monday morning, August 25th, 1913, the last day of the trial of the s~id 

(.\ 

Leo-i\f:- Frank, in the above stated cause, she was present in the co·-u-r,,.,_...,.r_o~o=m,,.----------~-

in company with Miss :Martha Kay, of No. 264 South Pryor Street, before 
time for court to open; that she saw the jury in said case enter said court 
room and take their places, ·and in a few moments l\fr. · Hugh M. Dorsey, the 
Solicitor-General o~ saj~courl_ entered the room, just before he enter~ the 

- -:-room ~here-was ou clieering -in -ihe · street immediately outside the court 
house for " .Dorsey," all of which was loud and long continued and plainlt 
audible to any one in the court room; as Mr. Dorsey entered the court room 
there was also_ cheering in ·said court room. There was also applauding in 
the course of Mr. Dorsey's speech a couple of times on said date. 

- · MRS. A. SHURMAN. 
Sworn to and subscribed before me 

this 3d day of September, 1913. 
ROBT. C. PATTERSON, 

-Notary -P-ublie.,.--Pulton County, Georgia. 

EXHIBIT 0. 

Georgia, Fulton County. 
The State of Georgia 1 

_. vs. -- - - Fulton Superior Court. 
Leo 1\1:. Frank. -

Personally appeared before the undersigned, a Notary Public in and for 
said county, Miss Martha Kay, who Qn oath aays that ~he is a resident of .the 
city of Atlanta, living at No. 264 South Pryor· Street. ·Deponent says that on 
Monday morning, August 25th, 1913, the last day Qf the tria.l Qf the said Leo 
M. Frank in the above stated Qase, she was present in the court room in 
companywith Mrs. A. Shurman of NQ. 240 Central Avenue, before ·tim-e fQr 
co"Qrt to open; that she saw the jury J. · · _ 1---l'etml and 
take their places, and in a few moment.a Mr. Hugh M. Dorsey, the Solicito.r­
General of said court enterE1d the room, Just before he entered the room there 
was loud ~heering in the ~tree.t immediately outside the court house for 

-f 'Dorsey, ,_,.-all-Qf which was loud and long continued anq plainly au.dible ti> 
anyone in the court room;_ as Mr. Dorsey entered the court room the.re was 
also cheering in said court room. There was also applauding in the course 
of Mr. Dorsey's speech a couple of times on. said date. 

Sworn to and subscribed before· me 
this 3d, day of September, 1913. 

RbBT. C. PATTERSON, 
Notary~ulton County, ·Georgia. 
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EXHIBIT P. 

Georgia, Fulton County. 
'l'he State-of Georgia 1 · 

vs. ~.,ulton Superior Court. 
Leo M. Frank. 

Persona~ly appeared before the undersigned a Notary Public in and for 
said colinty, Sampson Kay, who on oath says that he is a resident of the_ city 
of Atlanta, living at No. 264 South Pryor Street. Deponent further says 
that on Saturday evening, August 23rd, 1913, about 8 or 8 :30 o'clock p. m. 
he saw the jury in the above entitled case walking along South Pryor Street 

--wiTila deputy sheriff in front and another walking in the rear of said jury, 
said jury turning into South Pryor Street from East Fair Street, and thence 
up South Pryor Street to the Kimball House. Deponent followed the jury 
some 15 or 20 feet in the rear thereof, frgm E . Fair Street up South Pryor 
Street to near the corner of E. Mitchell and 8. Pryor, when he _passed ahead 

"--------------...~rr-waitm.t-ori.-ttre-corner of said streets until the jury had passed, and then 
continued to follow them up to the Kimball House. This deponent says that 
there were some six or seven men walking alongside the jurymen talking to 
them all the way from the corner o.f E. Fair and S. Pryor Streets, up to the 

_ Union Station just north of the corner of East Alabama and S. Pryor Street, 
when the men lertthem, and the jury went on and entered the Kimball 
House through the Wall Street entrance. 

Sworn to and subscribed before me 
this 3d day of September, 1913. 

ROBT.- C. PATTERSON, 
Notary Public, Fulton County, Georgia. 

---------··-

EXHIBIT· Q. 
/-

State -of Georgia, Fulton County. 
'11he State of Georgia } · 
.,,..,,,,. vs. Fulton Superior Court. 

·Leo M. Frank. · 

SAMPSON KAY. 

Personally appeared Samuel A. Boorstin, who, being duly sworn, on oath 
says: Tha~iday evening, on the-2r-2d- day of-August, 1913, at about 5 or 
5 :30 p. m., .he was present at the court-room of Fulton Superior Court, Judge 
L. S. Roan, presiding, during the trial of the State versus Leo M. Fra:i;ik; and, 
after adjournment, ~nd when the jury had been taken from the court-rorun, 
and shortly thereafter, the Solicitor- General, Hugh M. Dorsey,~ hd assed 
out of the court-room, there was a large crowd w.aiting outside, thro which 
the jury pas~ed, compri~ing, perhaps, no less tha~ .two or three thousan 'l>eo­
ple; that this crowd did tumultuously and n01sily applaud and cheer 'the 
Solicitor-General, and did congregate a.rou.nd the court-room on: the outside, 
-stand-ing- in -great numbers, both on the street and on the sidewalks; that 
deponent, upon adjournment of court, was walking up Pryor Street from 
said court-room in a northerly direction, and when he reached Pryor and 
Alabama Streets, he saw two persons peering out of the third floor eorner 
window in the Kimball House, looking in a southward direction at the large 
crowd congregated between the Kiser building and the court-house; that, 
as deponent continued walking northward a:r;id reached the restaurant in the 
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- - - - -·-

Union car shed, corner Pryor and Wall Streets, be still observed one of the 
figures in the jury-room peering southward, with both hands upon the window 
sill, whom he recognized as being Juror Smith, one of the jurors in the case 

-of the State versus Leo l\L Frank, -then being on trial. 'rhe other person, 
who had his head through the window peering southward,. had by this time 
stuck his head back into the room, and deponent could not tell who he was. 

Sworn to and subscribed before me 
this 3d day of October, 1913. 

J. H. LEAVITT, 
· ·Notary .Public, Fulton County, Georgia. 

EXHIBIT R. 

--- - ------Georgia, Fulton Cou:Qty : 

SA~fL:-A. BOeR-S-PIN. 

State of Georgia, } · Superior Court of Fulton County 
Leo F;:~k. Charged with Murder. . 

Personally appeared before the undersigned officer, W. B. Cate, who 
being duly sworn_deposes and says; That on September the 1st, 1913, in the 
afternoon, I was standing at the corner of Alabama Street and S. Pryor Street, 
and had intended to go down S. Pryor Street to the Court House where the 
Frank trial was being conducted but was unable to get any closer to the 
Court House on account of the crowd that had gathered in the street, I was 

'----- -in_about one block of_ the Cou_rt House . . Whil~_I was standing at this place 
I heard a great deal of cheering and shouting, the street- being fUil Of m--.,-e..,-n _ _ ___ ____ _ 
·most of whom were making noise and cheering. I saw some one come out 
of the court house, whom I understood was Hugh Dorsey the Solicitor, and 
he was picked up by some of the crowd and carried across the street on the 
shoulders of the men who had him. I could not see the man that was carried 
on the shoulders of the men very well but was told that it was Dorsey. There 
was at this time fully three thousand men gathered around the Court House, 
filling the streets on all sides of the court house. I only know Col. Dorsey 
by"sight. - · 

Sworn and subscribed to before me 
me this Sept. 16, 1913. 

VIRLYN B. MOORE, 
Notary Public, Fulton ounty, Ga. 

EXHIBIT ·s. 

Georgia, Fulton County. 
- --- . State of Georgia } 

vs. In Fuiton Superior Court. 
J.Jeo M. Frank. 

W. B. CATE. 

Personally apeared J. H. G. Cochran, who being duly sworn deposes and 
says that he isa-resident of Atlanta, Georgia, remembers the close of the 
trial of Leo M. Frank, ·and was present in front of the Court House in Atlanta, 
Georgia, on the day that the case closed and on the day that the jury returned 
the verdict of guilty in _said case. 

- ~ ... 
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On the day aforesaid, to-wit :-that the jury returned the verdict, Mr. 

~eh-ran was standing in front of the Court House at the time the jury came 
out of the Court House to go to dinner; at just about the same ti111e or near 

_ _..,that- time, and while the jury were in the vicinity of the Court House, So­
licitor-General Hugh M. Dorsey came out of the Court House and went across 
th~ street to the Kiser building. . 

Deponent says that. at the appearance of Solicitor Dorsey on the 
street coming from the Court House the crowd in the . street, numbering 
between five hundred (500) and one thousand (1,000) people, to the best of 
this deponent 's estimate, broke into loud and tumultuous cheering of the 

. ,J . 
~· 

Solicitor, the jury being at the time near the Court House and proceeding __ _ 
up Pryor Street and being within sight of this Deponent at the time the cheer-
ing commenced, and that said cheering lasted the whole time that the Solicitor­
General was crossing the street and until he had entered the Kiser building. 

This Deponent knows that this cheering \vhich tooJ{ place in the presence 
of the jury, or in their hearing, and while they were 6n Pryor Street a short 

- - -nistanee from th~ Court House , was cheering for the Solicitor. and lie - re­
remerp.bers the Solicitor's stopping at the entrance of the Kiser Building and 
taking off his hat and bowing to the rrowds who were cheering; not only 
were the rrow<ls rhccring him but people in the windows of the Kiser Build­
ing were also cheering and waving their hands and handkerchiefs at the 
Soliritor; all of which was practically in the presence of the jury, at least 
within their hearing, before they proceeded up Pryor Street. Further de­
posing he says that on ·said day the Jllry took dinner at the German -Cafe, on 
South Pryor Street, a distance of approximately c_menundred fifty (150) to 
two hundred (200) feet from the Kiser Building, and that both outside of the 
Cafe and in the Cafe, the cheering of the Solicitor-General could be heard 
by any person. 

Sworn to and subscribed before me 
this Septern ber 15th, 1913. 

J. H. PORTER, 

. __ _ J. H._G..COCHRAN,_· _ _ 

Notary Pub.lie, County of Fulton, State of Georgia 

.EXHIBIT T. 

Georgia, Fulton County. 

vs. In Fulton Superior Court. : 
State ~f Georgia } 

Leo M. Frank. 
Personally appeared H. G. William~ resident of Atlanta, Georgia, who 

deposes and says that on the day the · Frank--trial closed, and verdict of 
guilty was found by the jury against Leo M. Frank, accused of the murder of 
Mary Phagan, this Deponent was on South Pryor Street in front of the Court 
House. - -

This Deponent saw Solicitor Dorsey come from the Court House and 
cross the street to the Kiser Building in the presence of exceeding five hundred 
(500) people, who cheered his appearance. at the entrance of the Court Hous;; 
with loud and continued c.h£_ering, which cheering contmued until he had'\.. 
entered th~ Kiser Building across t.he street, and which cheering was ac­
knowledged by Solicitor Dorsey at the entrance of the Kiser Building where 
he turned and raised his -hat to the people who were chee_ring him. · 
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Just preceding Solicitor Dorsey, the jury baa come out of the Court 
House and had gone a sh~rt way up the street to the German Cafe for lunch ; 
at the time of this cheering, which could be heard · for a great distance on 
all sides of the Court House, the jury were in easy hearing distance of the 
noise during the whole time when the crowd was-eheering Solicitor Dorsey. 

Said . demonstration over the Solicitor-General occupied not less than 
three (3) minutes, and perhaps not exceeding five (5) minutes, and took place 
on the last day of the trial, immediately after the jury had come from the 
Court House on their .awy to dinner. Further deposing, this Deponent says 
that practically the same demonstration took place on Saturday preceding the 
time herinbefore specified, at the time when Solicitor Dorsey came from the 
Court House to go to his office and when the jury were proce·eding from the 
Court House; said demonstration on Saturday being in the presence of the 
Solicitor and in the hearing of the jury, and being a demonstration over the 

- Solicitor-Genera1.:- - - - -
------- ·- - ----- - - H. G. WILLIAMS. 

. . 

Sworn- to -and-- subscribed before me . 
- ·this September 15th, 1913. 

ROBT. C. PATTERSON, 
Notary Public, Fulton County, State of Georgi~._ 

EXHIBIT U. 
Georgia, Fulton County. 
State of Georgia, ) · -

v~. I Fulton . Superior Court. 
Leo M. Frank. J 

- - • • 'J -- -

&rsollBlly _appearM bef{)re the undersigned a Notary Public in and-f~r 
said county, E. G. Pursley, who on oath says that he is a resident of the City 
of Atlanta, residing at No. 50 Ponders Ave., with office at 'No. 70~emple 

. -Gourt. · 
__ _ · Deponent says that on Friday noon, before the above stated case went 

to the jury on Monday, he was present ·in the court room where the trial 
of Leo M. Frank was being held; that when court adjourned and the jury 
had left and gone to lunch he came out of the court house and there was 
loud cheering· for "Dorsey," which lasted for several minutes. Deponent 
walked from the Court House to his office on the seventh floor of the Temple 
Court Building, and when he reached his office some one asked-deponent what _ 
all the racket or fuss was about down the street. 

Sworn to and subscribed before me 
this 13th day of September, 1913. 

ROBT. C. PATTERSON, 
Notary Public, Fulton Co., _ Ga. 

State- of Georgia, 
vs. 

Leo M. Frank. 

EXHIBIT V. 

E. G. PURSLEY. 

Personally appeared Marano Benbenisty, who on oath says that he was 
standing outside of the court house on Friday afternoon, August 22nd, at 
about 12 :20, and I saw the jurY. come out of the court room. Soon after. the 
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jury came out of the court-room, Mr. Dorsey came out, and t~e cro_wd set 
up cheering and yelling "Hurrah for Dorsey." At the time of the yelling 
and cheering the jury was just crossing the street towards the Barbers' Sup­
ply. Company, which is next to the Kiser Building. That in the opinion of 
the deponent there was about a thousand people crowding about the court 
room. 

Sworn to and subscribed before me 
this -29thaay- of A ugust, 1913. -- -

- C. A. STOKES, 
Notary Public, -Fulton - Gounty, @a. 

State of Georgia, 
vs. 

lJeo l\I. Frank. 

EXHIBIT W. 

l\1ARANO BENBENISTY. 

Personally appea1,.ed Isaac Hazan, who on oath says that he was standing 
outside of the court house on Friday afternoon, Aug. 22d, at about 12 :20, -
and I saw the jury come out of the court room. Soon after the jury came 
out of the court room, Mr. Dorse-Jl-_came out, and the crowd set up cheering 
and yelling "Hurrah," " Hurrah. " At the time of the yelling and cheering 
·the jury was just crossing the street towards the Barbers' Supply Company, 
which is next to the Kiser Building. That in the opin:illn of the deponent 
there was about a thousand people crowded about the court room. . 

D_eponent fur.ther . states that as the jury reached the other side of Pryor 
Street in front of the Barbers' Supply Company, deponent heard ten or fif­
teen men in front of the court house._yelling .toward the jury that unless they 

- - brought in a verdict of guilty, that t-hey would kill the whole damn bunch; 
that in the opinion of your deponent, the jury must have heard them, be­
cause one of the jurors turned his face toward the yelling just when that 
occurred. 

Sworn to and subscribed before me 
this 29th day of August, 1913. 

C. A. STOKES, , 
Notary Public, Fulton Cou,nty, Ga. 

- -----EXH-I-BIT X. 

Georgia, Fulton County. 

ISAAC J. HAZAN. 

Personally appeared John H. Shipp, who on oath says that on Friday, 
August 22~ ~e was in room 301 of the -iriser Building, corner Hunter and So. 
Pryor Streets;. that he saw the jury come out of the court house about six 
P. M.; that a few minutes after the jury came out of the court house, Mr. 
Dorsey appeared in the ~ntrance, whereupon a great cheer arose from the 
people crowding in the streets and around the court house entrance; that at 
that time deponent saw the j.ury about fifty feet from the entrance of the 
court house, the jury at that time crossing diagonally toward the German 
Cafe; that in the opinion of deponenf the yells and cheers could have been 
heard several blocks away; that the crowd yelled "Hurrah for Dorsey," .and 
that the_ words were plainly audible. 

136 

---

- --- - -



••• 

- ~· 

_ Deponent further states that he was in room 301 of the Kiser Building, 
on Saturday, August 23; that he saw the jury emerge from the court house 
entrance at about one o'clock; that a few -minutes after the jury came out, 
Mr. Dorsey came out and immediately a great crowd around the court hou~e 
door set lip a yell and cheer, saying ''Hurrah for Dorsey,'' taking off their 
hats and throwing them in the air and otherwise exhibiting their enthusiasm; 
that at the time of the yelling, the jury was not in sight of deponent, but 
deponent is of the opinion that they were within easy hearing of the · yelling 
and must have heard all that tra:nspired. 

Deponent further states that while he has been around the court house, 
during the progress of the trial, h__e_)la~ard numerous threats of violence 
to the accused in case of an acquittal; that deponent knows that one of the 
-persons making threats w~§ armed, that he exhibited his weapon at time of 
making threat. 

.. . - JOHN H. SIDPP . 
Sworn to and subscribed before me 

--- - this 26th .day of August, 191:+.- - ----- ---·-- - ----
C. A. STOKES, 

Notary Public, Fulton County, Ga. 

The State of Georgia, 
. vs. 

Leo M. Frank. 

EXHIBIT Y. 

Personally appeared B. S. Lipshitz, who on oath says that he was out in 
front of the Court House, mingling with the crowd, at about one · P. M·. on~-­
Saturady, August 23, immediately after court adjourned; that deponent ~fw 
the jury come out and about one or two minutes thereafter, Mr. Dorsey came 
out, whereupon there was great cheering and yelling by the crowd; that at 
the time the yelling and cheering took place,_ the jury could not have been 
more than one minute's walk away from the court house, and in the opinion 
of deponent, they could have heard the cheering and yelling. 

Deponent further states that he was also present at the court house 
on Friday evening, August 22nd, when Mr. Dorsey left the court house, and 
heard the cheering and heard the- crowd yelling "Hurrah." 

Sworn to and subscribed before me 
- this 26th day of August, 1913. 

C. A. STOKES, 
·Notary P:ublic, Fulton County, Ga. 

EXHIBIT Z. 

Georgia, Fulton County. 

B. S. -hlPSfil..L.Lo<A _ ___ _ 

Personally appeared Charles J. ·Moore, w.ho-..on-.oath. says that he is an 
·attorney at law, occupying room 301 on the third floor of the Kiser Building, - -
at the corner of Hunter and So. Pryor Streets; that on Friday, August 22, de-
ponent was in his office_ .. and saw the jury come out of the court house entrance . · 
at about six P. M.; that soon after Mr. Dorsey appeared in the qourt house 
entrance and a great cheering and yelling occurred by the crowd ~mediately 
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opposite the entrance, and afterwards the crowd yelled ''Hurrah for Do~~y, '' 
and the volume of the yells were so greaf that -they could have been heard 
many blocks away; that they threw up their hats and gave other demonstra­
tions; that at the time of the yelling tlre jury was just crossing the street 
toward the German Cafe, not fifty feet away from the entrance, and in the 
opinion of deponent must have heard the che~ring and the words ' .'Hurrah for 
Dorsey,'' because they could be plainly heard. 

Deponent further states that he was in his office on Saturday, August 2p, 
when t-he jury came out of the court house at about one o'clock, and he beard 
yelling and cheering when Mr. Dorsey appeared a few minutes afterwards. 
Deponent did not see the jury at the time of the yelling, but it occurred so 
soon after the jury came out of the .court house that in the opinion of the 
deponent the jury must have heard the cheering and the words that were 
yelled. · -

Deponent further states that since the trial has been in progress he has 
heard several parties making threats of personal violence against the accused 
in the event of an ac·quittal; that these parties were loitering in and around 
the court house entrance and making threats that if the jury did not hang 
Frank; that they would pay the jury the compliment of sitting on "the case 
and if the jury did not do its duty, they would·; tlmt deponent recalls the 
names of R. W. :Milner, Richard Dutton; that Milner loitered continuously 
around the court house entrance and circulated among the crowd. · · 

Sworn to and subscribed before me 
this 26th day of -August, 1913. 

C. A. STOKES, 

CHARLES- J; MOORE. 

Notary PublicJ Fulton County, Ga. ·· · ·-· -. - -

EXHIBIT AA. 

Georgia, Fulton County. 
Personally appeared D. Rosinky, who on oath deposes and states that on 

Friday, August 22, and Saturday, August 23, he was standing near the corner 
of Hunter and South Pryor Street, in the City of Atlanta, Georgia, and that 
when the Solicitor-General, H. M. Dorsey, came out of the old City Hall 
BuildiJ:!g, now used as a court house, there was a lou<i._and _vociferous cheering 
by the assembled crowd; that members of the crowd took the Solicitor in 
their arms and carried him across the street to the Kiser Building. 

Sworn to and subscribed before me 
this 26th day of August, 1913. 

LEONARD HAAS, 
Notary Public, Fulton County, · Ga. 
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EXHIBIT BB.~ 

Georgia, Dougherty County. 
State of Georgia, 1 . 

vs. In the Superior Court of Fulton County, Georgia. 
Leo l\1. Frank. · 
- Before me personally appears Mack Farkas, who being duly sworn de- ----­
poses and. says that attached to this affidavit is a carbon copy of an order 
made by Sam Farkas, of Albany, Ge9rgia, io Franklin Buggy Company, In-
corporated, of Barnesville, Georgia. 

Said order is marked Exhibit " *. '-' Said order was taken by A. H. 
Henslee, a traveling salesman for said Franklin Buggy Company, in person; 

- said order was taken~on the date same bears date, to-wit: on July 8th, 1913. 
This affidavit is made to be used on the motion for new trial in the above 

1----- ------ case. The name A. H~ Henslee,_oiLsaid_oriler,is-the-l:iandw.riting and carbon. _ _ ________ _ 

----

copy of the signature of A. H. Henslee. 

Sworn to and subscribed before me 
this October 21st, A. D., 19i3. 

L. L. FORD, 
Notary Public, Dougherty County, Georgia. 

EXHIBIT BB-(Continued) 

Georgia, _Dougherty -C-Ounty. 

MACK FARKAS. 

State of Georgia, 1 . --· ~ 
vs. In the Superior Court of Fulton_ County~ Georgia. 

Leo M. ·Frank. 
Before me personally appears B. W. Simon, who being duly sworn de­

poses and says that attached to this affidavit is a carbon copy of an order 
made by Sam Farkas, of Albany, Georgia, to Franklin Buggy Company, In-
corporated, of Barnesville, Georgia. -
- Said order is marked Exhibit ''A.'' Said order was taken by A. H. 
Henslee, a traveling salesJ..Dan for said Franklin Buggy Company, in person; 
said order was taken on the date same bears da:te, to-wit: on July 8th, 1913. 

This affidavit is made to be used on the motion for new trial in the above 
case. The name A. H. Henslee, on said order, is the handwriting and carbon 
copy of the signature of A. H. Henslee. 

Sworn to and subscribed before me 
this October 21st, A. D., 1913. 

L. L. FORD, · 
Notary Public, Dougherty County, (}eorgia. 

B. W. SIMON. 



EXHIBIT BB=( Continued) 

-Georgia, Dougherty C_ounty . 
. State of Georgia, } · · -

TS. In the Superior Court .of Fulton County, Georgia. 
Leo M. Frank. 

Before me personally appears Mack Farkas, who _b_ei.ng du~y sworn de­
poses and says tl\llt attached to this affidavit is .!L_carbon copy of an order 
.made by Sam Farkas, of Albany, Georgia, to Franklin Buggy Company, In­
corporated, of Barnesville, Georgia. 

Said order is- marked Exhibit ''A.'' Said order was taken by .A. H. 
Henslee, a traveling salesman for said Franklin Buggy Company, in person; 
said order was taken on the date same bears date, to-wit: on July 8th, 1913. 

-- ---- - -This affidavitis made to be used on the motion for new trial in-- the above 
·case. The name A. H. Henslee, on said order, is the handwriting and carbon 
copy _oi the_ sig~a!u~f-.A~H Henslee - -- ---

SAM .FARKAS. 
Sworn to and subscribed before me 

this October 21st, A. D., -1913. 
L. L. FORD, . 

Notary Public, Dougherty County, Georgia. 
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EXHIBIT BB-(~ontin¥~ 

FRANKLIN BUGGY cb~ ANY, INC. 
. Manufacturers· of he 

if "Improved Barnesvill~ Buggy" 
B~rnesville, - Georgia 

" . · July 8, 1913 
When Ship-At Once ! Shi~ to-Sam Farkas 
How Ship ' Albany, Ga. 

BODY GEAR Axle WHEELS 

·cat. J Drop 
Quantity No. Width Style ~pring Color Arch Tread Height Top Trimmings Stripe Price Each 

1 
1 
1 
1 
1 
1 

44 · 20 R · £ide Bia Arch %, 38/42 R R R 6 2. 5 0 } 
et Rubbers for Job 44-V-o/8 15. 0 0 Net 

44 22 . R Side Car Arch %, 38/4~ R R R 6 2 . 5 0 
4~ 22 R Side '.Car Arch %, 38/42 R R R 6 2. 5 0 } N t 

et Rubbers for Job 44-V-o/8 . 15. 0 0 e . 
44 23 R Side . Bia Arch 3,4 38/42 R R R 6 2. 5 0 ~ · · 

ERMS: Oct. 1st, 2.50 per cent. discount if p~id in 30 days from ate of invoice; if not discounted in 30 da s buyer agrees 
to give note to cover the account net 90 days, from date of invoice, not to be made payable to any banker in Geo gia. All goods 
F. 0. · Barnesville, Ga. No freight a~lowance. fll notes due aftet 90 ays from invoice to bear interest at 8 per cent. per annum. 

. 11 orders subject to manufacturers' contingencies. This order ot subject to countermand after 5 days. No agreement 
conside ·ed unless same be written in face of this order. ; I . ,,, 

he title of goods delivered under fhis centract to remain in' the name of the sellers until they shall have received money ~ 
for sa , and upon failure to make such payments the sellers &hall rep ssess themselves and take away such goods. Should time 
be take under the terms of settlement of this contract by buyer and he should become insolv;t or in defaulf, sellers shall have 
the right to declare the whole amount, including ·all paper given, to be ue and collectible. e acceptance of tpe goods implies 
the acceptance of this condition. All rders entered as regular 5 ft . T ack unless other Trac1 is specified. All prices F. 0. B. 

Barnesville, Ga. · I , · . · I . 
Salesman-A. H. HENSLEE. . / Signatut e-SAM FARKAS, 

Pr B W Simon, B. K . 

. . 
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- ----zxRIBIT cc. 

Georgia, Walton County. .. 
State of Georgia; } - =- - · 

v·s. In the Superior- Court of Fulton County, Georgia. 
Leo M. Frank. 

Before me, an officer authorized under the laws of Georgia to administer 
oaths, personally appear -J;- J. Nunnally and W. L. Ricker, of Monroe, Georgia, 
who, being duly sworn, depose and say on oath as follows : 

That they have seen in the public prints that A. H. Henslee, one of the 
jurors in the Frank case, admits having made certain statements as to Frank's 
guilt of the murder of Mary Phagan, but- says these statements were made.· 
af~er the trial of Leo M. Frank, and not before. 

These deponents say that, so far as they know, the said Henslee has not 
· been in Monroe, Georgia, since the trial of Leo M. Frank, and they reiterate 
the statement that all the statements made in their hearing by said Henslee, 

__ and iestified about by these-deponents- on- September """27tli; 1913, were made 
before the commencement of the trial of Leo M. Frank for the murder of Mary 
Phagan on July 28th, 1913; to the best of these deponents' recollection, these 
statements were made in June, 1913, although as to the exact month these 
deponents say not. 

Sworn to and subscribed before me 
this -October 10, A. D. 1913. 

J. B .. SHELNUTT, Clerk. 

J. J. NUNNALLY, 
W. L. RICKER. 

-·-· -· 

.- -
Superc-ior-C0ttrt, Walton County, Geo:gif!. .. . -· .---- - · 

--
-·­·- ·· ---=- -· ---

Georgia, Fulton County. 
State of Georgia. 

. -EXHIBIT DD. 

vs. In the Superior Court of Fulton County, Georgia. 
Leo M. Frank. 

Before me personally appears Julian A. Lehman, who, being duly sworn, 
deposes and says on oath that he makes this. affidavit for use ln motion for new 
trial in above stated case. · 

Further deposing,._ he says on oath that he reiterates his statement here­
tofore made under oath that between the time of the murder of Mary Phagan, 
as reported by the newspapers, and the commencement of the trial of Leo M. 
Frank on July 28th, lfil.3, he, on two occasions, heard A. H. Henslee, a juror 
·n said case, express -himself firmly and positively as to the guilt of Leo M. 
Frank of the murderr of Mary Phagan, in the language set forth in the affi­
davit heretofore made by this deponent and attached to th~_original motion 
for new trial in said case; one of said times was on or about June 20th, 1913, 
another time was early in the month of June, to the best of this deponent's 
recollection near June 2nd, but as to the exact date this deponent can not 
state. 

JULIAN A. LEHMAN . 
. Sworn to and subscribed. _before me . 
_, · · this l~th day of October, A. D. 1913. 

J. H. PORTER, . 
Notary Public, Fulton County, Ga. · 
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Georgia, Hancock County. 

State of Georgia, 
vs. 

~o. M. Frank. 

.EXHIBIT GG. __ 

the Superior Court of Fulton County, Ga. 

Before me, an officer authorized und_er the laws of Georgia to administer 
oaths, personally appeaI?s -each of the undersigned persons, personally known 
to me; who, being duly sworn, depose and say on oath._, 

That they are personally acquainted with Jno. M. Holmes, Shi Gray and 

* 

S. M. J o_hnson; and that said Holmes, -Gray an4 Johnson are each men of the 
1-----------t...-!1~glies personal and moral-charact-er~a-n~-re.,......p-u.,,..-::-a-,-1~0.....,.n-, -=-a=n-.-r,.,.-:a,...,-t,,--e.,......y-ar-e--::-e-::--ac~------

entirely trustworthy, and- -worthy of belief, as to any statement made by . 
them, or each of them. 

T. B. HIGHTOWEJ;h 
Sheriff Han. Co., Ga. 

----w. H. BURWELL. 
-- . --- ----- -------- -- ---HENRY ·H. -LITTLE, , · 

( 

-.-- - - -- --

) 
·.- ·- __ Sworn to and...snb..s_cribed before me 

this October 8th, 1913. 
J. D .. LEWIS, 

Notary Public Han~Gck-County, Georgia. 

.. . .. 
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.Ordinary. 
FRANK L. LITTLE, 

Chairman Bd. of Educa­
. tion, Sparta. 

T. M. HUNT. 
H. D. CHAPMAN, 

. Tax Collector Han. Co. -
THOS. F. FLEMING. 
H. L. MIDDLEBROOKS, 

Cashier First Nat. Bk. 
G .. W. RIVES, 

Mayor of Sparta. 
R. E. WHEELER, 

Cashier Spart&. Savings 
Bank. 

D. E. WILEY, 
Clerk Superior ~rt. 

A. H. BIRPSONG, 
Treasurer Hancock Co. 

E. A. ROZIER, . 
V-Pres. Bank of Sparta. 

J. D: BURNETT, 
Csr. Bk. of Sparta. -

r 
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EXHIBIT BB. 
G<torgia, Fulton Co~_n_!~ 

~ 

State of Georgia, 1 
vs. In the Superior Court of Fulton County, Ga. 

Leo. M. Frank. 
Before me. an officer authorized under the laws of Georgia to admini&t-er 

oaths, personally appeare each of the undersigned persons, personally known 
to me, · who, being -duly sworn, depose and say on oath : 

, That they are personally acquainted with Julian A. Lehman; and J;hat 
s aid L~n is a man of the highest personal and moral character and repu­
tation, and that he is entirely trustworthy, and worthy of belief, as to any 

_ statement made by him. _ _ W. 'F. UESHA W. - - -. - s. E. PRUMAN. 
Sworn to and subscribed before me HENRY B. KENNEDY. 

'---------_ thi~ Octo.b.er-16.th,. A. D . 1913. 
C. W. BURKE, 

Notary Public Fulton County, Georgia. 

EXHIBIT HR-Continued. 
Georgia, Muscogee County. 
State of Georg-ia, pn 

vs. In the Superior Co.urt of Fulto_n County, Georgia. 
Leo M. Frank. 

Before me, an officer authorized under the laws of Georgia to administer 
oaths, personally appears each of the undersigned persons, personally known 
to-me, who, being du1y-sworn, depose and say on oath: - -

That they are personally acquainted with Julian A. Lehman; and that 
said Lehman is a man of the highest personal and moral character and repu­
tation, and that he is· entirely trustworthy, and worthy of belief, as to any 
statement made by him. C. W. MIZELL. 

Sworn to and subscribed before me 
this October 151:11, A. D. 1913. 

J.B. ST~PHENS, . 
Notary Public Muscogee County, Georgia. 

EXHIBIT II .. 

R. P. _SPENCER, · JR. 

Fulton Superior Court. 

Personally appeared the undersigned deponents who, being' duly sworn, 
depose and say that they are personally acquainted with C. P. Stough, of •. 
Atlanta, Fulton County, Georgia, and that they know him to be a man of 
high personal character, entirely trustworthy, and absolutely worthy of 

-----· belief.{1.s to any statement made by him, whether on oath or otherwise. 
· . ·. A. L. GUTHMAN. 

Sworn to and subscribed before me L. P. _gTEPHENS . 
. this 22d day of October, 1913. A : H. VANDYKE. 

C. W . BURKE, 
Notary Public-Fulton Coun~y~,c___::G-=e--=-o~rg:Li....:..a_:_. _ _________ _ 
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State of-Georgia, 
County of Muscogee. 

EXHIBIT JJ. 

· Personally appeared before me, an officer duly authorized by law to 
administer oaths, the undersigned who, being sworn, deposes and says that 
he- was head clerk at the New Albany Hotel (Albany Hotel Company, pro­
prietors), located at Albany, in said state and county, all during the months 
of Jun~, July and August, 1913, and for several years prior to that time; 
and that attached hereto, marked "Exhibit A," is the register of guests at 
said hotel from the 20th day of June, 1913, to the 31st day of August, 1913; 
and that there was no other register of guests .used at said hotel during the 
period above stateq. 

And deponent says further that on the third page of said register of 
guests, under date of July 8tl! , 1913 (Contd 7/8/13), on the second line from 

-the top, is the signature of A. H. Henslee, address "Atlanta, U. S. A., assigned 
to room 7!l'-in said hotel; and deponent says further that he was the clerk on 

--- -- •. 

dut at said hotel at the time the said Henslee re istered hi.!.Ls _,s""a~id~n""'a""'m~e_o.,..-.. ___ _ _ _ _________ __:.;~~-
said register, and was a guest at said hotel during that day; and deponent 

[ 

-says further that he is personally acquainted with the said Henslee. 
And deponent says further that he is aware and has knowledge that this 

affidavit is to be used as evidence in the hearing-of the motion for a new 
trial in the case of the State of Georgia versus Leo M. Frank, wh-i.Gh"-· -"'is:.....co.naco"wN'------­
pending in the superior court of Fulton County, Georgia. 

Sworn to and subscribed before ine 
this October 23rd, 191_3. 

H. K. GAMMON, J. P., 
Muscogee County, Ga. 

EXHIBIT KK. 

State of Georgia, Fulton County. 

Vl. M. LITTLE. 

State of Georgia, 
VS'. 

Leo. M. Frank. 
} No ..... , .~ . Murder. Fulton Superior Court. · 

Personally appears Leo M. Frank, who -on oat~ deposes and states that 
· - he is the defendant above named; that he did not know nor has he ever heard, 

until the end of his trial in the above stated case, that A. H. Henslee and 
. ·- .- ·--- Marcellus Johenning had any prejudice or bias against deponent nor that they 

or either of them had ever said . or done anything indicating that they believed 
in deponent 's guilt, or had any prejudice or bias against deponent. 

Sworn to and subscribed before me ,-/ -

LEO M. F}tANK. -~ 

this 24th of October, 1913. 
J. 0. KNIGHT, 

Notary Public, _~ulto~ County, Georgia. 
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EXHIBIT LL. 

Georgia, Fulton County. _ ~--· 

State of Georgia, } . . 
vs. In the Superior Court of Fulton Cou.nty, Georgia. 

Leo. M. Frank. 
To the Honorable George L. Bell, 

Judge of the ~'ulton Superior Court: 
This application is presented to the Court by Leo l\L Frank, the defend­

ant in the above stated case, and shows to the Court the following facts: 
The above stated case of the State of Georgia vs. Leo 1\1. Frank, indict­

ment for murder, has been tried, a verdict found, and this defendant sen- . 
tenced; and a motion for a n ew trial in said case is now pending before Hon­
orable L. S. Roan, Judge of the Stone l't'lountain Circuit, and hearing set for 

---- ----October 4, 1913. 
It is shown to this Court that there is a certain party in the City of 

Atlanta, one C. P. Stou h " rhos avit is desired hJ".__thi defendant tQ _h_e 
use as evidence on the motion for new trial, and that said C. P. Stong!! 
refuses to give said affidavit ; and it is desired to take testimony of said 
c :-P. Stough under Section 5918 of the Code of 1910 of the State of Georgia. 

Wherefore, the premises considered, this application is made for the 
__ _._ ur_Qose of having this Court name a. Commissioner to take said testimony 

and for the -purpose o iavmg su poenas 1ssuecr -as provide.a in said ilection 
of the Code, requiring said C. P. Stough to be and appear before said Com­
missioner at a date and place named, to answer certain questions to be pro­
pounded to him by Counsel for said defendant. 
-----This-S-eptember-·29th, -1913. 

R. R. ARNOLD, 
L. Z. ROSSER, 

Defendants' Attorneys. 
The foregoing application r ead and ronsidered. It is ordered that Sig 

Teitlebaum act as commissioner in said case, in accordance with Section 5918 
of the Code of Georgia of" 1910. 

This September 29th, 1913, -
GEO. L. BELL, 

Judge of Superior Court, 
--Atlanta Circuit. 

EXHIBIT LL-(Continued). 

Georgia, Fulton County. 
State · of Georgia, } · 

vs. In Fulton~ Superior Court. 
Leo. M. Frank. 

Written questions to be propounded to C. P. Stough, a witness for the 
defendant in the motion for new trial pending in said case, set for hearing 
October 4, 1913, before Judge L. S. Roan, Judge of the Stone Mountain 

----- -it- . . m:rit. · 
1. 'Q. Do you .know A. H. Henslee, who served on the jury in the above 

stated case at the trial commencing July 28, 19131 
A. Yes. ., 

2. Q. How long haVl3 you . known him? 
A~ About 6 o:r 7 years. 
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3. Q. During the time between the m~rder of Mary Phagan, a~ reported In --

4. 

5. 

6. 

the newspapers, to-wit: on April 26, 1913, and the commencement 
of the trial of the above case, what statements, if any, did you 
hear juror Henslee make in connection with Leo M. Frank, or as to 
who murdered Mary Phagan, or as to who was ·guilty of this mur­
der; or as to how the trial of Leo M. Frank for this murder would 
terminate. - . 

A. About the time that Conley was reported to have made a statement, 
I was coming into the city on a street car from the home of my 
daughter. Henslee was also on the car. I heard him say this, in 
reference to Leo M. Frank's guilt of the murder of Mary Phagan: 

Q. 
A. 

Q. 
A. 
Q. 
A. 

"I think he is guilty and I would like to be in a position where r -
could help break his damned -neck.'' · · 

How were these statements made 1 
This statement was most positive. He was as positive as I was, 

and I was as positive as I · could be in what I said m the con­
versation. 

When and where was this 1 
On a College Park street car, commg into the city. 
What is your business 1 
Inspector for the Mason's Annuity._ -- -

C. P. STOUGH. 
Georgia, Fulton County. 

P-ersonally appeareed C. P.-Stough, who --having been duly-sworn-~ -:_ : ____________ -__ -
an~wer as above indicated and shown, to the foregoing written questions 1-6 
inclusive-; said answers executed, -sworn to and subscribed before me th-is-
September 29th, 1913. SIG TEITLEBAUM, 

-----------=-N~o:'..'t~a~rLy:.....:P~u~b~li~c~F~u~lt~o~n County, Georgia, and Commissio_-~er to Take Testimony. 

EXHIBIT -MM. 
Georgia, Hancock County. 
State of Georgia, } 

vs. In Superior Court of Fulton County, Georgia. 
Leo M. Frank. 
To the Honorable Clerk of the Superior Court of Hancock County, Ga. 

'fhis application shows the following facts: 
Heretofore, a verdict of guilty was returned in said case, judgment was 

passed by the Court, and a motion for new trial was filed in said case, 
which said motion for new trial is set for hearing on October -4th,-t913, 
before Judge L. S. Roan, Judge of the Stone Mountain Circuit . 

. It is shown that there are three ·parties who reside in Sparta, Hancock 
County, Georgia, to-wit: John M. Holmes, Esq., Shi Gray, Esq., and S. M. 
John!ill:n, Esq., whose affidavits are desired by the mo-va-nt as evidence on said 
motion; and further that all three of said parties have refU$ed to give said 
affidavits. 

Wherefore~ tfos apphcat10n is made to the Clerk, as provided by Sec­
tions 5918-19 of the Civil Code of 1910, State of Georgia, that subpoenas may 
be issued addressed to each of said parties, requiring them to be and appear 
before J. W. Lewis, Esq., a notary public f said Hancock County, Georgia, 
and answer under oath such written questions as are hereto annexed and 
such further written questions as may be propounded upon the hearing, · in 
lieu of making said affidavit. R. R. ARNOLD, 

L. Zft ROSSE-R, 
Attorneys for Leo. iv.I:. Frank, Movant. 
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EXHIBIT MM-(Continued). 
Georgia, Hancock 
State of Georgia, 

vs. 

County. 

. } In Superior Court of Fulton County, Georgia. 
Leo. M. Frank. 

Questions to 
Georgia. 
1. Q. 

be propounded , to Shi Gray, of Sparta, Hancock County, 

Have you examined clipping from the Atlanta Georgian of August 
26, 1913, hereto attached, showing a picture of the jury in the 

2. 

3. 

above-stated case, and showing a likeness of Juror A. H. Henslee? 
A. Yes. 
Q. Are you personally acquainted with A. H. Henslee? 
A. Yes. 
Q. Did you or not hear A. H. Henslee discussing the question of 

_____ -_whether .or not L~o 1\1. Frank was guilty of the murder of Mary 
Phagan, between the death of said Mary Phagan and the com­
mencement of the trial of Leo M. Frank charged with the murder 
of Mary Phagan? 

4. (~. 
A. 

y s -
To the best of your recollection what did he say in this conversation? 
In a conversation in Walker & Holmes· Insurance office, some one 

asked Hensle.e.-whether he, Henslee. thought-Frank wais guilty of 
--------~;he murd-er-of~fa:ry-Phagan:-Heuslee answered-in 1re-a1Ilrmative. -

5. 

6. 

Q. 
A. 

The answer given by Henslee was stated positively and firmly. 
The conversation lasted for about 20 minutes to half -a.n ·hour. ·An 
of us were talking, Henslee and Mr. Holmes and Mr. Johnson, and 
others The whole conversation at the time with Henslee was on 
the proposition as to whether or not Leo ·M. Frank was guilty of the 
murder of '1\fary Phagan. - - - · · -- · -· - - · 

Where and when did this take place, and who else was present? 
It was before the trial of Frank, and it was in the insurance office 

of Walker & Holmes. 
Q.. Did you not hear A. H. Henslee state., in Sparta, Ga., between the 

time of the death of :Mary Phagan and the commencement of -the 
trial of Leo M. Frank for the murder of :Mary Phagan, that L~o 
l\I. Frank was guilty of the murder of Ma1Ly Phagan? 

A. 
7.' Q. 

Yes. -
Did you not hear A. H. Henslee say that ~jeved Leo It-Frank 

was guilty of the murder of Mary Phagan, and further that he 
- - would bet one dollar or other sum, or would like to bet one dollar 

or other sum, that he, th_e said A. H. Henslee, would be put on 
the jury to try Leo l\f. Frank for the murder of Mary Phagan? 

8. 

A. I heard hirn say he was summoned as a juror in ·th~ same -conver­
sation already testified abol.lt. 

Q. State in full what is your business occupation, or if more than one, 
what are your business occupations? 

A. I am a dealer in live. stock. H. SHI GRAY. 

Georgia, Hancock County. 
Before me personally appeared H. Shi Gray, who being first duly sworn__ . 

true answers to make to the above and foregoing written questions, answered 
same as above set forth; said answers executed, sworn to, and subscribed 
before nfe this" September 26., 1913. 

··· · J. W. LEWIS, . 
Notary Public, Hancock County, Georgia. 
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EXHIBIT MM-(Continued). 

Georgia, Hancock County . . . 
State .o~, 

vs. 
Leo. M. F:rank. 

.. _}In _Superior Court of Fulton County, Georgia. 

Questions to be propounded to T. M. Johnson, of Sparta, Hancock County, 
Georgia. 
1. Q. Have you examined clipping from the Atlanta Georgian of August 

26, 1913, hereto ·attached, showing a picture of the jury in the 
above-stated case, and showing a likeness of Juror A. H. Henslee? 

A. Yes. 
. . 

2. Q. Are you personally acquainted with A. H. Henslee? · 
A. I know him by sight. 

3. Q. .Did you or not hear A. H. Henslee discussing the question of whether 
or not Leo · M. Frank was guilty of the murder of Mary Phagan, 
between th e deaTh of said Mary Phagan and the commencement 
of the trial. of Leo 1\1. Frank charged with the murder of Mary 
Phagan? · 

A. Yes. 
4. Q. To the best of y~~;-i;ecollection ·what did he say_in this conver­

sation 7 
A. Several parties were talking. Some said they thought Leo 1\1. Frank 

was ' guilty of the .murder of Mary Phagan, others said they did 
not. Henslee stated his conviction that Frank was guilty of the 
murder of Mary Phagan. He did this firmly and positively. 

5. Q. Where---and- when --d-id- this- take place, and who else was present 7 
-- .A..--W:rttra·- &-Holmes office,·-anout the ast ·of June, ·1913. · 

6. Q. Did you not hear A. H. Henslee state, in Sparta, Ga., between the 
time of the death of Mary Phagan and the commencement of the 
trial of Leo M. Frank for the murder of Mary Phagan, that Leo 
M. Frank was guilty of the -mui:der of Mary Phagan 7 

A. Yes. 
7. Q. Did you not he·ar A. H. Henslee say that he believed Leo M. Frank 

was guilty of the murder of Mary Phagan, and further that he 
_would bet one dollar or other sum, or would iike to bet one dollar 

or other sum, that he, the said A. H. Henslee, would be put on 

·--

·--

the jury to try Leo M. Frank for the murder of Mary Ph=a=an=-=-? _ ______ _ 
A. He said he had been drawn as_a_jur.or.-and--might have to serve. 

---er-Q. State in full what is your business occupation, or if more than one, 
what are your business occupations? · 

A. Work for Walker & Holmes. 
T. M. JOHNSON. 

Georgia, Hancock County. . 
Before me personally appeared T. M. Johnson, who being first duly sworn 

true answers to make to-the above and foregoing written questions, answered 
same as above set forth, said answers executed, sworn to a~d subscribed be­
fore me this September 26, 1913. 
. . J. W. LEWIS, 

Notary Public, Hancock County, Ga. 
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EXHIBIT MM-(Continued). 
· Georgia, Hancock County. 

State of Georgia, 
} In ·Superior Court of Fultoil_ County, Georgia. vs. 

Leo. M. Frank. 

QueiStions to be -propounded to John M. Holmes, of Sparta, Hancock 
County, Georgia. 

1. Q. Have you examined clipping from the Atlanta Georgian of August 
26, 1913, hereto attached, showing a picture . of the jury in the 
above-stated case, and showing a likeness of Juror A. H. Henslee? 

,----------A~Yes. · 

2. Q. Are you personally acquainted with A, H Henslee 7 
A. Yes. 

3. Q. 

A. 
4. Q. 

Did you or not hear A. H. Henslee discussing the question of 
whether or not Leo 1\.1. Frank was guilty of the · murder of Mary 
Phagan, between the death of said Mary Phagan and the _Q...O!n-_ 

men cement of the trial of Leo l\L Frank charged with the murder 
of Mary Phagan? 

Yes. 
To. the best of your recollection what did he \ say in this conversa-

t10n? ~ - -
A. Several men were in my office. Mr. Henslee was asked the question 

_ __________ _ whether or noJ; Jie believed Le.a M. F..rank as _gujlty of the mur­
- der of Mary Phagan. He stated that he did. He stated -this -posi-

tively and firmly. · 

-5. Q. '¥here and when did this take place, and who else was present? 
A. "Talker & Holmes insurance office-on the morning of June .27th, 

1913. 

6. Q. Did you not hear A. H. Henslee state, in Sparta, Ga., between the 
time of the death of Mary Phagan and the commencement of the 
trial of Leo M. Frank for the murder of Mary Phagan, . that Leo 
M. Frank was guilty of the murder of Mary Phagan 1 

A. ·yMles...,....- -
7. Q. Did you not hear A. H. Henslee say that he believed Leo M. Frank 

· was guilty of the murder of Mary Phagan, and further that he --- ·­
. would bet one dollar or other sum, or would like to bet one dollar 

or other sum,· that he, the said A.-lLHenslee, would be put on the 
jury to try Leo M. Frank for the murder of Mary Phagan 1 

A. He stated-that he had been summoned as a jurQr. 
8. Q. State in full what is your ".business occupation, or if ·more than one, 

what are your business occupations 1 
A. Member of the firm of Walker & Holmes, real estate and insurance. 

JOHN M. HOLMES. · 
Georgia, Hancock County. 

Before me p_ersonally ~_p_eared John M. Holmes, who being first _<iuly 
sworn true_ .answers to make to the above and foregoing written questions, 
answered same as above set forth; said answers executed, sworn to, and sub-
scribed before me this September 26, 1913. · 

. J. W. LEWIS, 
·N ota,ry Public, Hancock County, Ga. 
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_ EXHIBIT NN. 

·Georgia, Fulton County. 

State of Georgia, I 

vs. Superior Court of Fulton County. 
Leo 1\1. Frank. 

To th~ Honorable Clerk of the Superior Court of Walton County, Ga. 
This application shows the following facts: 
Heretofore, a verdict of guilty was returned in said case, judgment was 

passed by the Court, and a motion for new trial was filed in said case, which 
said motion for new trial is set for hearing on October 4th, 1913, before 
Judge L. S. Roan, Judge of the Stone Mountain Circuit. 

It 1s shown that there are three parties who reside in Monroe, Walton 
County, Georgia, to-wit: J. J. Nunnally, Esq., Virgil Harris, Esq., and W.- L. 
Ricker, Esq., whose affidavits are desired by the movant as evidence on said --. 

---------;m"""o:+c1:ro~n;:--. "a~n~further tliat all three of said parties have refused to give said 

.. --------

affidavits. . 
Wherefore, this application is made to the clerk, as provided by Sections 

5918-19 of the ··crvil Code ·of 1910, State of Georgia, that subpoenas may be 
issued addressed to each of said parties, requiring them to be and appear 
before Orrin Roberts or Clifford \\Talker, notary - publics of said Walton 
eounty, Ga., and answer under oath such written questions as are hereto an­
nexed and such further written questions as may be propounded upon the 
hearing, in lieu of making said affidavit. 

R. R. ARNOLD, 
L. Z. ROSSER, 

Attorneys for ·Leo 1\1. Frank, Movant. 
--------~~~~~~~ 

Georgia, \Valton County. 

State of Georgia, 
vs. the Superior Court of Fulton County, Georgia. 

Leo M. Frank. 
vVritten questions to be propounded to J. J. Nunnally, Esq., W. L. 

- Ricker, Esq., Virgil Harris, Esq., and , residence Monroe, Walton 
County, Georgia. 

-
1. Q. · Have you examined the attached clipping from the Atlanta Geor-

gian - of August 23, 1913, and particularly the likeness m said 
·Clipping of A. H. Henslee? 

A. Yes, I have. 
2. Q. Do you know A. H. Henslee? 

A. I ao. 

3. Q. Do you recall whether or not A. H. Henslee was in Monroe, Geor­
gia, between the time of the murder of Mary Phagan, as reported ----
in the papers, and the time of the commencement of the trial of 
Leo M. Frank for the murder of Mary Phagan, to-wi_t, July 28, 
1913? 

A. He was . 
. 4. Q. Did you hear A. H. Henslee make any statements in connection with - · 

· the guilt of Leo M. Frank of the murder of Mary Phagan, and if so, 
what were those statements? 

- A. I did. He talked for some time in the store of Nunnally & Harris, 
and stateatli"at Leo M. Frank was· g~_i~ty_of· tpe murder of Mary · 
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Phagan. He denounced Frank bitterly and vehemently and made 
this statement ~bout Frank in my hearing: "They are going to 
break that Jew's neck.'' This was stated most bitterly and posi­
tively. 

5. Q. Did you hear A. H. Henslee, in Monroe, Georgia, between said dates, 
make any statements as to what he believed about the guilt of 

- __ Leo M. _Frank of the murder of Mary Phagan; if so, what were 

. ' -~-. f '""" ... 

those statements? 

A. Yes, he said that Frank was guilty. 

6. Q. Did A. H. Henslee, in Monroe, Georgia, between said dates, in your 
presence, and hearing, say he thought Leo M. Frank was guilty 
of the qiurder of Mary Phagan; if so, did he state it positively and 
firmly; how did he make the statement? Give his language as 
well as you recollect it; if you do not recollect his language, what 
was the tenor of -it? . - -

A. Yes; he was bitter. 

7. Q. Did you hear A. H. Henslee, in 1'1fonroe, Georgia, between said dates, 
say anything about what the jury that tried Leo M. Frank for the 
murder of Mary Phagan would do if- that jury did its duty; if so, 
what did he say, giving his language as nearly as you can recollect 
it,- .and if you can not recall the exact language, state the tenor 
and effect of said language . 

• 
8. Q. How long <lid A-. H. ~enslee discuss the guilt of Leo M. Frank in 

Monroe, Georgia, between said dates. and how many times did he 
repeat the statement that he thought Frank was guilty, in your 

_ _ Jrnarin_g? · ' 

A. I was only present about 20 minutes. He was talking a11 the time 
I was there and stating that Frank was guilty of tlie murder of 
Mary Phaga~ 

9. Q. At the time you heard the statements above answered or referred to, 
who else was present and who else heard these statements1 if you _ 
know? -

A. J. J. Nunnally and some others whose names I do not now recall. 

10. "Q. State in full what is your business occupation, or occupations. 

A. Dentist. Practicing about seven years. Am graduate of Atlanta 
Dental College. 

W. L. RICKER. 

Georgia, Walton County. 
Before me personally appeared W. L. Ricker, who being first duly sworn 

tr!le answers to make to the above and foregoing questions, answered same as 
above set forth ; said answer executed, ·sworn to and subsc~ibed before me 
this September 27, 1913. __ _ ----

CLIFFORD W A~KER, 
N ofary Public, Walton County, Ga . 
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- - -EXHIBIT NN-(Continued). 

_ ~eor~ia_,__Walton 9ounty. . __ _ _ _ -· __ _ 

State of Georgia, } · 
vs. In the Superior Court of _Fulton County, Georgia. 

Leo M. Frank. 
Written -questions to be propounded to J. J. Nunnally, Esq., W~ J:J, 

Ricker, Esq., Virgil Harris, Esq., and --, residence Monroe, Walton County, 
Georgia. 

1. Q. Have you examined the attached clipping from the Atlanta Georgian 
----~---uo~f __.A~u~g~u~st~2"'33~, 1-913, and particularl,Y the l_ikeness in s_aid clipping 

of A. H. Henslee? · 

' ;,. 

A. Yes. 
2. Q. Do you know A. H. Henslee? ___ _ 

- A. Yes. 

3. Q. : Do you recall whether or not A. H. Henslee was in Monroe, Georgia, 
between the time of the--ri1urcler of l\Iary Phagan, as reported in the 
papers, and the time of the commencement of the trial of Leo M. 
Frank ~or the murder of Mary Phagan: to-wit-July 28, 1913. 

A. He was. 
4. Q. Did you hear A. H. H enslee ·make any statements in connection with 

the guilt of Leo l\L Frank of the murder of Mary Phagan, and if so, 
what were those statements? 

A. What impressed me was· that Henslee was the most vehement in his 
·expressions as ·to the guilt of Leo 1\1. Frank of the murder of Mary 
Phagan, of any person I had heard talk .about it. The Phe.ga-n nmr-- ---­
der was, · at the time, the particular topic of conversation generally; 
a great many people were discussing it, and many men denouncing 
Frank as guilty, particularly traveling men. Henslee was the 
most bitter of any. For about two and one-half hours in my place 
of business Henslee argued Frank's guilt in the murder case ; in talk-
ing about the outcome of the case. he made the statement, ·whiCh 
to the best of my recollection was, that if the jury should turn 
Frank out, he (Frank) would not get out of Atlanta alive. 

5. Q. Did you hear A. H. Henslee, in Monroe, Georgia, between said dates, 
make any statements as to what he believed about the guilt of Leo 
M. Frank o.f the murder of Mary Ph~gan; if so, what were those 
statements? 

A. Yes, he believed him guilty. 

6. Q. Did A. H. Henslee, in Monroe, Georgia, between said dates, in your 
presence, and hear_ing, say he thought Leo M. Frank was guilty of 
the murder of Mary Phagan ; if so, did he state it positively and 
firmly; how did he make the-statement? Give- his language as well 
as you recollect it; if you do not recollect his language, what was 
the tenor of it? 

A. He was ~ery vehement as stated; there was no doubt from what -he __ 
said that it was his conviction that Frank was guilty. 

7. Q. Did you hear A. H. Henslee, in Monroe, Georgia, between said dates, 
- · -----say anything about what the -jury that tried Leo M. Frank for the 

murder of Mary Phagan would do if that jury · did its duty; if so, 
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what did he say, giving his language as nearly as you can recollect 
it, and if you can not recall the exact language, state the tenor and 
effect of said language. 

A. I only recall that, to the best of my recolection, he said that if the 
jury did turn Frank aloose, Frank would never get away alive. 

8. Q. How long did A. H.--Hens-Iee discuss _the guilt of Leo M. Frank in 
Monroe, Georgia, betwee·n said dates, and now- many times did he 
repeat - the statement that he thought Frank was guilty, in your 

A. 

9. Q. 

A. 

...... ... . 

10. Q. 
A. 

hearing1 
About two and one-half hours, according to my recollection. He 

made the statements ~·epeatedly; it might have been onl;}'.' two hours. 

At the time you heard the statements above answered or referred to, 
who else was present and who else heard these statements, if you 

__ know1 
Dr. W. L. Ricker, and at times during the period there were -others, 

but their names I ·don't recall. My partner, Mr .. Harris, was out 
of the city. -

_St&te in full what is your business occupation, or occupations. 
A member of the firm of Nunnally & Harris,- composed of J. J. Nun-. 

nally and Virgil Harris, dealers in buggies, wagons, and live stock. 
Also vice-president W. H. Nunnally Co., general supplies · and mer­
chandise. 

J. J. NUNNA·LLY. 
Georgia, Walton County. " · · 

Before me personally appeared J. J. Nunnally, who, being first duly sworn 
true answers· to make to the above and foregoing written questions, answered 
same as above set forth ; said answers executed, sworn to and subscribed 
before me this September 27, 1913. 

CLIFFORD WALKER, 
Notary Public, Walton County, Ga. 

The recitals of fact contained in the original motion for new trial, and in 
the one hundred and three grounds of the foregoing amended motion for new 
trial (the same being all the groundi;; of said original and all the grounds of 
said amended motion) are hereby approved as true, and the Court has identi­
fied all the exhibits and they are made part of sa~d motion for new trial. 

October 3_!, 1913. 
L. S. ROAN, 

J. S. C., St. Mt. Ct . 

. After considering the above and foregoing motion and amended motion 
and affidavits submitted by the State the -motion for a new trial is hereby over­
ruled and denied. 

This October 31, 1913. 
L. S. ROAN, 

Judge Superior Court, Stone Mountain Circuit, Presiding. 

Recorded Writs M. G. page 796, 

31st October, 1~13. 
JOHN H. JONES, Deputy Clerk. 
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CHARGE OF THE COURT. 
---- - - · -··. -----· - ------

State of Georgia, } Murder. 
vs. Fulton Superior Court. 

Leo M. Frank. Trial: .July 28 to Aug. 21, 1913. 
Gentlemen of the Jury : 

This bill of indictment charges Leo M. _ Frank with the offense of murder . . 
The charge is that Leo M. Frank, in this county, on the 26th day of April, of 
this year, with force and arms, did unlawfully and. with malice aforethought . · 
kill and murder one :Mary Phagan··· by then and there choking -11er, the said 
Mary Phagan, with a cord placed around her neck. : // 

To this charge made by the bill of indictment found by tij..e/grand jury 
of this county recently empanelled J.;eo M. Frank, the defendallt, files a plea 
of not guilty. The charrre as made by the bill of indictm.enf on the one hand 
and- his plea of-not guilty filed thereto form the issue;~d yoU,-"entlemen of 
the jury, have been selected, chosen and sworn to tl!-ythe truth of this issue. · 

Leo M. Frank, the defendant, commences the trial with the presumption 
of innocenc.e in his favor, and this presumption of innocence remains with him 
to shield him and protect him until the State shall overcome it and remove it 
by evidence offered . to you, in your -·hearing and presence, sufficient in its 
strength and character to satisfy your minds beyond a reasonable doubt of 
his guilt of each and every material allegation made by the bill of indictment. 
I charge .you, gentlemen, that all of the allegations of this indictment are 
material and it is necessary for the State to satisfy .you of their truth by evi­
dence that convinces your minqs beyond a reasonable doubt of his guilt before 
you would be authorized to find a verdict of guilty. You are not compelled 
to find, from .the evidence, his guilt.beyond-any -doubt, but beyond a reasonable 
doubt, such a doubt as grows out of the evidence in the case, or for want of 
evidence, such a doubt as a reasonable_and_ impartial mind would entertain 
about matters of the highest importance to himself after all reasonable efforts 
to ascertain the truth. This does not mean a fanciful doubt, one conjured up 
by the jury, but a reasonable doubt. 

Gentlemen, this defendant is charged with murder. JVIurder is defined to 
be the unlawful killing of a human being, in the peace of the State, by a person 
of sound memory and discretion, with malice aforethought, either _ express or 
implied. 

Express malice is that-deliberate-intention unlawfully to take away the 
life of a fellow-being, which is manifested by external circumstances capable 
of proof. · 

Malice shall be implied where no considerable provocation appears, and 
where all of the circumstan~es-0£ the- killing show an abandoned . .and malig-
nant heart. · 

There is · no difference between express and..J.mplied malice except in the 
mode of arriving at the fact of its existence. The legal se:q.se of the term 
''malice'' is not confined to particular animosity to the deceased, but extends 

--- - t-o an evil design in general. The popular idea of malice in its sense of re-
venge, hatred, ill will, has nothing to do .with the subject. It is -an intent to 
kill a human being in a case 'vhere the law would neither justify nor in any 
degree excuse the intention, if the killing should take_· place as intended. It 
is a deliberate intent unlawfully to take human life, whether it springs from 
hatred, ill will or revenge·,- ambition, avarice or other like passion. A man 
may form the intent to kill, do the killing instantly, and regret the deed as 
soon as done. · Mal.ice 'must exist at the time of the killing. It need not have 
existed any length of time previously. 
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When a homicide is proven, if it is proven to be the act of the defendant, 
the law presumes malice, and unless the evT<Ience -should relieve the slayer he 
may~be found guilty of murder. The presumption of innocence is removed 
by proof of the killing by the def end ant. When the killing is·. shown to be 
the act of the defendant, it is then on the defendant to justify or mitigate · 
the homicide. The proof to do that may coi:ne from either side, either from 
the evidence offered by the State to make out its -case, or from the evidence 
offered by the defendant or the defendant's statement. 

Gentlemen of the jury, you are made by law the sole judges of the credi­
bility of the w~tnesses and the weight_.Q.f the testimony of each and every wit­
uess. It is for you to take this testimony as you have heard it, in connection 
with the defendant's statement, and arrive at what you believe to be the 
truth. 

Gentlemen, the object of all legal investigation is the discovery of truth. 
That is the reason of you being selected, empanelled and sworn in this case­
to discover what is the truth on this issue formed on this bill of indictment. 
Is Leo M. Frank guilty? Are you satisfied of that beyond a reasonable doubt 
from the evidence in this case Y Or is his plea of not guilty the truth Y The 
rules of evidence are framed with a view to this prominent ~d-.seeking al­
ways for pure sources and the highest evidence. 

Direct evidence is that which immediately points to the question at issue. 
Indirect or circumstantial evidence is that which only tends to establish the 
issue by proof of various facts sustaining, by_ their consistency, the hypothesis 
claimed. To warrant a conviction on circumstantial evidence, the proven facts 
must not only be consistent with the hypothesis of guilt, ·but must exclude 
every other reasonable hypothesis save that of the guilt of tlie accused. 

The defendant has introduced testimony as to his good character. On 
this subject, I charge Y.OU that evidence of good character when offered by the 
defendant in a criminal case is always relevant and material, and should be 
considered .by the jury, along with all the other evidence introduced, as one 
of the facts of the case. It should be considered by the jury, not merely where 
the balance of the testimony in the case makes it doubtful whether the de­
fendant is guilty or not, but also where such evidence of good character may 
of itself generate a doubt as to the defendant's guilt. Good character. is a 
substantial fact, like any other fact tending to establish the defendant's inno­
cence, and ought to be so .regarded by the jury. Like all other facts proved 
in the case, it should be weighed and estimated by the jury, for it may render 
that doubtful which would otherwise be clear. However, if the guilt of the 
accused is plainly proved to the satisfaction of the jury beyond a reason. 11le 
doubt, notwithstanding the proof of good character, it is their duty to con­
vict. But the jury may consider the good character of the defendant, whether 
the rest of the testimony leaves the question of his guilt doubtful or not, and 
if a consideration of the proof of his good character, -uonsidered along with 
the evidence, creates a reasonable doubt in the minds of the jury as to the 
defendant's guilt, then it would be the duty of the jury to give the defendant 
the benefit of the doubt thus raised by his good character, and to acquit him. 
(Stephens case, 81 Ga. 589). 

) 

..... 

The word ''character'' as used in this connection, means that general 
re_p~~~ti!>n_ which he bore among tli.e people who knew him prior to the time of 
the death of Mary Phagan. Therefore, when the witnesses by which a de­
fendant seeks to prove his -good character are put upon the stand, and testify 
that his character is good, the effect of the testimony is to say that, the people 
w~O · knew him spoke well of him, ay.d that. his general ~ep~tation was othe:­
w1se good. When a defendant has put· his character m - issue, the State -i,.s-----------
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allowed to attack it by proving that his general reputation is not good, or by 
showing that the witnesses ·who have stated that his character is good, have 
untruly reported it. Hence, the Solicitor-General has been allowed to cross­
examine the witnesses for the defense who were introduced to testify to his 
good character. In the cross examination of these witnesses, he was allowed 
to ask them if they had not heard of various acts of misconduct on the defend­
ant's part. The So_licitor-General had the right to ask any questions along 
this line he pleased, in order thoroughly to sift the witnesses, and to see if 
anything derogatory to the defendant's reputation could be proved by them. 
The Court now wishes to caution you that, although the Solicit<>t'-General was 
allowed to ask the defendant's character witnesses these questions as to their 
having heard of various acts of alleged misconduct on the defendant's part, 
the jury is not to consider this as evidence that the defendant has been guilty 

--- of any such misconduct as may have been indicated in the questions of the 
Solicitor-General, or any of them, unless the alleged witnesses testify to it. 
Furthermore, where a man's character is put in evidence, and in the course of 
the investigation any specific act of misconduct is shown, this does not go 
before the jury for the purpose -of showing affi1•matively that his character is 
bad or that he is guilty of the offense with which he stands charged, but is to 
be considered by the jury only in determining the credibility and the degree 
of information possessed by those 'vitnesses who have testified to his good 
character. (Henderson's case, 5 Ga. App. 495 (:~) ). · 

__ When the defendant has put his character in issue, the State is allowed 
to bring witnesses to prove that his general character is bad, and thereby to 
disprove the testimony of those who have stated that it is good. The jury 
is allowed to take this -1 estimony, and have the-right to consider it along with 
all the other evidence introduced on the subject of the general character of 
the defendant, and it is for the jury finally to determine from all the evidence 
whether his character was good or bad. But a defendant is not to be con­
victed of the crime with which he stands charged, even though, upon a consid­
eration of all the evidence, as to his character, the jury believes that his char­
acter is bad, unless from all the other testimony in the case they believe he is 
guilty beyond a reasonable doubt. . 

You will, therefore, observe that this is the rule you will be guided by 
in determining the effect to be given to the eYidence on the subject of the de­
fendant's character: If, after considering all · the evidence pro and con, on 
the subject of the defendant's character, you believe that prior to the time 
of Mary .Phagan 's death he bore a good reputation among those who knew 
him, that his general character was good, you will consider that as one of the 
facts in the case, and it may be sufficient to create a reasonable doubt of the 
defendant's guilt, if it so impress your minds. and consciences, after consider­
ing it along with all the other evidence,J-n.-the case; and if it does you should 
give the defendant the benefit of the d6ubt and acquit him. However, though 

--you shoUfd believe his general character was good, still if, after giving due 
weight to it as one of the facts in the case, you believe from the evidence as 
a whole that he is guilty beyond a reasonable doubt, you would be authorized -­
to convict him. 

If you believe beyond a reasonable doubt from the evidence in this case 
that this defendant is guilty of murder, then you would be authorized in that 

· event to say "We, the jury, find the defendant guilty." Should you go no 
further, gentlemen, and say nothing e]se in your. verdict, the Court would have 
to sentence the defendant to the extreme penalty for murder, to-wit: to be 
hanged by the neck until he is dead. But should you see fit to do so, in the 
event you arrive at tlie conclusion and belief beyond a reasonable doubt from 
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the evidence that this defendant is guilty, then, gentlemen, you would be 
authorized in that event, if you saw~t . to -do so, to say: "We, the jury, find 
the defendant guilty, and we recommend-tnat he be imprisoned in the peni­
tentiary for life." In the -event you should make such a verdict as that, then 
the . Court, under the law, would have to sentence the defendant to the peni­
tentiaiy_ for life. 

· You have heard the defendant make his stat~ment. - He had the right 
to make it under the law. It is not made urider oath and ~ .. e is not subject to 
examination or cross-examination. It is with you as ·to how much of it you . 
will believe, or how little of it. You may go to the extent1j f you see fit, of 
believing it in preference to the sworn testimony in the case. ---

. In the event, gentlemen, you have a reasonable doubt from the evidence, 
or the evidence and the statement together, or either as to the. defendant's guilt 
as charged, then give the prisoner the benefit of that doubt, and acquit · him; 

_and in the event you do acquit]lim the form of your verdict -would be: "We, 
the jury, find the defendant not guilty." As honest jurors do your utmost to 
reach the truth from the evidence andStatement as you have heard it here, 
then let ·your verdict sp~ak it. · 

Exami~ed and approved as my charge .in this case, Nov. 1, 1913. 
(Signed) L. S. ROAN, 

J . S. C., St. Mt. Ct. 

\ ' 

- ----- - - -- -- - - • ;:: .-. _::- ··...:...---=--= ·-· ·- ·------ - - - -
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