. The Court admitted these sample of partly digested ocabbage
taken from the stomach of others, as aforesaid, and in doing so,
committed error for the reaeons atove stated, and for the furth
er reason that there was no evidence, as the defendant's ocounsel
--contend,- that the same clrcumstances and conditionse surrounded
these other parties in the eating and digeetion of the cabbage
‘agBurrounded Mary Phagan-in the eating and-digestion-on-her— —
part and no evidence that the etomachs of thes€é other parties
were in the same condition -as was Mary Phagan!®s.
| 36, Because the Court, in permitting the witness, Harry Sco*t
10 teétify over the objection of defendant, made at the time the
testimony was offered, that same was irrelevant, immaterial
‘Iyand not binding upon the defendant, that he did not get any
'information from any one connected with the National Pencil
Jcompany that the negro Conley could write, but that he got hise
“informetion as to that from entirely outside sources, and wholly
disconnected with the National Pencil Co.
The court permitted this testimony to be- given over the obje- -
ctione above stated, and in doing so, for the reasons therein

stated, committed ‘error,
—
This wase pxejudioial to the defendant, because the negro Con-

ley at first denied his ability to write and the diacovery that
he could write wae ag the State contended, the first step

towarda oonnecting Conley with the crime, and the solicitor
contended in his argument to the jury-that.théufaotftidt the
Penoil Company authorities fnew Conley could write and.-did not
disolqeerthat'to the State authorities, was a cirocumstance going-
to show the gullt of Frank.‘.
37, Because the Court permitted the witness, Harry Scott, to
testify over the objection of defendsnt's counsel, made when the
- testimony was offered, that the eame wap irrolevant, immaterial,
illegal .and not binding on the defendant, that the witness first
communicated Mrs., White's etatements ubout leeing 8 negro on the
I o,{r_;t the, ﬁpanou.rm.my OR ARGLT RA T T T
» Chief Lsnfor , and Baes. Roeeer that the information was
given t0 the detectives on April 38th, 3 S | |
"~ —The COurt over tho Qefe dant's ob;eotiono permittqd the abovq

testimony to be given, and in doing 80 erred for the reasons -




above stated, This was prejudicial to the defendant, because it
,wag contended by the State that this witness. Harry Scott., who
wes one of the Pinkerton detectives who had been employed to
““ferret out the crime, by Frank acting for the National Pencil
Company, had not promptly informed the officiale about the fact
~of—nrs_Whiteruaaéing thie negro and that such failure was evidenoe
pointing to the guilt of Frank,

Thie witness was one of the investigators for the Pinkerton
Detective Agency, who was-employed—by Frank acting for the
National Pencil Company to ferret out this crime,

28, Because the Court permitﬁed Harry Scott, a witnees for
the State, to testify over the objection of the defendant,
made at_th time that same was offered, that the same was
irrelevant, immatezial, illegal and prejudicial to the defendant/

_that the witneses, in company with Jim Conley, went to the.jail
and made an effort to see Frank, And that after Conley made.hie
last statement( the statement about writing the notes bn Saturday
Chief Beavers, Chief Lanford and the witness went to*the—jdil ]
for the purpose or .confrontingFrank, That Conley went with them
that they saw the Sheriff and exp}aihed their miesion to him
and the Sheriff went to Frank's cell, that the witness saw

Frank at the jail onm Nay 37d, (Saturday), end that Frank ~
refused to see Conley only through Sheriff Mangum; that was all
The Court, in admitting this testimony over the objections

made, erred for the reasons stated above, This was error'prejudiJ

_oigl.to the defendant, because the witness Mangum,”oier the
defendant's objection, had already been allowed t0 teetify that
Frank declined to see Chief Laenford, Chief Beavers, the witness
.and Conley, except with the consent of his counsel or with hie
coungel, and.the golicitor in his argument aseerted that the
failure of Frank to gee the witneaé while he wasemployed Dby
the Pencil company to ferret out the orime in the presenceof
. Aha nmrra and tha _twn ahlafa. waaﬁayr g evideng&_o? hia_guilt

i " NP

‘“#“489 ‘Because J, M Minar 8 newspaper neported for the Atlante

-

o e - USSP *'“'r

Georgia, was called by the defendent for the purpose of _impeach

1ng the witno-s George Epgp who olaimed thut on Sattrd&y of the




-

| crime he acoompanied Wary Phagan from a point on Bellwood Ave.,

of Frank at the jail.

“ment Friday for Saturday evenihg, then go off and leave the finan-

g —-—This*w&s prejudlcial, bocause~it~was—tha~centention of the.

ment on Friday before the crime to gomtolthe baseball game on

to the center of-the City of Atlanta, by showing that on April

27th at the house of Ipps, he asked George, together with his

gister, when was the last time they saw Mary Phagan. In reply,
the sister of Epps said she had seen Epps on the previous

Th ucsday, but the witness Epps said nothing about having come to

-fown with Yary Phagan—the-dayof themurder but-—did-say he had —

ridden to town.With her in the mornings of other days occagionall
Upon cross_ggamjnation, over the objection of defendant's

counsel made when tﬂe cross examination was offered, that the

game was irrelevant, immaterial, incompetent, prejudicial to

the defendant, and not binding on thé defendant, the witness was

allowed to testify that hs went to the houseof Epps in his ocarps

city of reporter; that one Clofins was the City Editor and that

the witness was under him and that Clofine was a constant visitor

The Court admitted this testimony over the objections aforesaid
and in doing so erred . There was no evidence of any_relatigg—
ship between Frank and Clofine which could show any prejudice or
bias in Frank's favor, even by Clofine and certainly none on the

part of the witness ¥iner.

30, Bacause the tourt erxed in perm1tt1ng the witness Scblff
to testify over the objection of defendant made at the time the
testimony wae offered that the same was incompetent, irrelevant

and immaterial, that it wa. not Frank's custom to make engage-

cial sheet that had to be over at Nontag's Monday morning not
touched. - o
‘The- Court—permitted—thistestimony over the objection of\

defendant and' therein erred, for the reasons stated.

State that Frank, ‘contrary to his usual custom, made an engage-

sheet
tS.a.turda.v ,Rﬁﬁa_npg% laaviﬂ" 'tb° f'ih&n;i&l %11}1@%“% alt ugh

- »w'h

such aheet ought to have been prepared on Saturday and ‘sent to
Montag's to the General Manager of the factory on Monday. The

only material issue was what took place\Friday and Saturday and

96,

4

P —+—



A: Yes, it is behind these doors.

it was wholly immaterial ae to what his custom previous to that
time had been. S _
"~31._B§gan§§,_duxihg;mhe trial the following colloquy took place
between the solicitor and the wt&ﬁkss Schiff:

Q. Isn't the dressing room back bghind these doors?

Q. That is the fastening of that door, isn't it?

A. Yes. ' ' I

Qs And isn't the dressing room back there then?,A |

A. That isn't the way it is situated.

Qe It isn't the way it ié situated?

A. It i8 not, no, sir. .

Qs Why, ¥r. Schiff, if this is the door right here and—-

A. ¥r., Doreey I know that factory.

Q. Well, I am trying to get you to tell us if you know 1%; &ou

have no objection to telling it, have you? L oL
— - {Here objection was made by defendant's counsel that Schiff
had shown no objection to answering the questiong of the soliocitox.
and that such questions as the one next above,&whioh indioaﬁed
that' the witness did object to answering was improper.) 4.;

Vr. Dorsey: I have got a right to show the fééling.

A,’- unjustly diecroditod was hnrmfpl to ‘the defendant.

were objected to and the Court—urged to prevent such refledtions.

The Court: Go on, now, and put your questions. —
¥r. Dorsey:Have you any objections .to answering the question,

¥re. Witness?

A. No, sir; I have not .

-_Thaseﬁcommenta of the solicitor, reflecting upon the witness _

This the Court declined to do and allowed the solicitor to
repeat the insinuation that the witness wes objecting to answering
him, _ ) '

This was preiydioial error. The witness deserved no such insin-<

uatione as were made by the solicitor and in the absenoe of the|.

"""’—"'m .

requeeted relief by the Court, thq 3ury was left to belig that
the reflec»{siona 3 of 4N8 BELiTLEs. wei;; 3&5{." I
Thie witness was one of the main leading witnesses for the

defendant, and to allon him, movant oontenda, to be thus

oy
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-—:33. Because the Court erred in declining to allow the ~witness
¥iss Hall to testify that on the morning of April 36th, and
before the murder was committed, ¥r. Frank called her over the

telephone, asking her to come to the pencil faotory to do steno

graphic¢c work, stating at the time he oalled her that he had so mudg
work to do that it would take him until six o'clock that day to
get 1¢ done.

The defendant contends that this testimony was part of the

res

gestae and ought to have been heard by the Court, and fail-
ure to do so committed error. - :

33. Because, while Philip Chambers, a youth of 15'years of age,
and a witness for the defendant, was testifying the following
occurred . ‘ | |
Q. You and Frank were pretty good friends, weren't you?

A. Well, just like a boss ought to be to me.__gﬁ

Qe What was it that Frank tried to get you to doAthat you told
Gantt about several times? |

A. I never did cowplaln to ¥r. Gantt.

Q. What proposition was it that ¥r. Frank made t0 you and told
you he was going to turn you off if you didn't do-what he

wanted you to?-

1

A. He never made any proposition to ms.

A -
AT .,;ﬁv
St «'i'-ﬁ il T AR e S
o e AVEE L

|A. 1 never did tell Gantt an&thing of the sort.

' A. No eir.

Q Do you deny ny that you talked to Wr. gantt . and told him about
these improper prOposalamxhat_Frank would make-to you and told
you that he was going to turn you off unless you did what he wante

you to do?

(Objection was here made by the defendant that the answer sought

e % —

would be immaterial.)
' The Court: Well, -I donit know what—it 18, ask him ths question{
Q. Didn't you tell Gantt the reason why Frank said he was going -

to turn you off.

%" ey, T A‘_.—«- —
R YR

na'wua‘EOThg 16 turn you off unless you

B s S ¥

A. No sgir.

“Q’. umn«f.ru .m te'll yéu
would permit him to 40 with you what he wanted to do.

1. ¥o such oonversation %?er oocurred? L

I—h. il
R
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Tprchative

A. Yo sir.

1Q+ With J. ¥. Gantt, the man who was bookkeeper and was turned

off there? _

A. No 8ir, I never told him any such thing. -
Q¢ No such thing ever happened?

A. No sir.

¥r. Arnold: .Before the examination progressds any further, I
want to move to rule out the witness said there wasn't any
truth in it, but I want to move to rule out the questions and

answers in relation to what he said Frank proposed to do to him |

7 right now. I think it is grossly ilmproper and grossly immaterial;

the witnees says thereg}s no truth in it, but I move to rule
it out. .
¥r. Dorsey: We are entitled to show the relations existing
between this witness ahd;the defendant, your Honor.
¥r. Arnold: We move to rule out as immaterial, illegal and .
grossly pgejudicialAand as grossgly improper, and the gentleman

knows it, or ought to know it, the testimony that T have

called you Honor's attention to.

The Court: Well, what do you say to that, WMr. Dorsey? ‘How is
this relevant at all over’objection? '

Mr. Dorsey: We f!}e aeXf‘t:itled to show the connsction, the asso-

ciation——the—friendahip—vrflaok—uf—friend§h1p, “the prejudice,
bias or lack of prejudice and bias, of the witneas, your

HOnor You permitted them, with Conley, to go into all kinds

e o ¢ At i

of prOpoeﬂle"to test his memory and to test his disposition
to tell the truth, etc. Now, I want to lay the foundation for
the impeachment of this witness by this man Gantt to whom he
did make these complainta; | .
—4he—Goe¥%¢—We%1)—I—rule—it all out.
¥r.Arnold;: It is- the—most unfair thing I-have ever heard of,

to try to inject in here in this illegal way, this kind of

_;evidence any man ought to know that 1t 1is illegq}. It pes no

T i ¥ 3 N R e

lue,'eni'g;e been brought in here by thia"miserable_f

negro ehd I don't think any sane men on earth oould believe it.

|1t 1e vile_alandnn“and_ﬁaxigueovthc——indignntion to sit hare und
.|hear things like this. sug eeted,

“things thnt‘your ‘Honor and

fee———— -




|such inuendoes and insinuations as these made against him.

suggssted complaints to Gantt, the insinuations involved in the

the jury and without any :ebuke'on the part of the Court. The Cour|t

T —— ——— e e

everybody knows are imcompetent .

The Court: Well, I sustain your objeotion.
- Nr. Arnold: -If the effort is made-again, your Honor, I-am ..

going to move for a mistrial. No man can get a fair trial with

The Court: Have you any further questions, Nr. Dorsey?

¥r. Dorsey: That i: all I wanted to ask him. I will bring

Gantt in to impeach him.
The_couxi4_ﬁall+_IAhav§mruled that all out.

Nr. Dorseys Well, we will let your Honor rule on Gantt t00.

The assertion by the solicitor that this witness did make the

questions of the solicitor that Frank had committed disgraceful
and prejuducial acts with the witness and the final assertion of
the solicitor when the Court ruled it out that he would intro-
duce Gantt and let the Court rule on Gantt too, was highly
prejudicial to the defendant. The Court erred in permitting.tﬁe
solicitor—to—meke the-dnsinuations and to indulge in the threat

that he would let the Court rule on Gantt too, in the presence of

erred in not formerly withdrawing these insinuations and asaertioqa

from the jury'and—in not of his own motion severaly rebuking the

solicitor for his conduct. The mere ruling out of-the testimony

|and was not hearaay evidence and was material to the defendant's'

|ocause. Lemmie Quinn testified. that he saw ¥r, Frank in his office

was not sufficient. Nothing but'a severe rebuke to the Solicitor
General would have taken from the'jury the sting of thé
insinuatibne and threats of the solicitor.

34.'Beoausé,Awhile ¥rs. Freeman was on the ataﬁd, after tes-—
tifying as to other things she testified that while she and Wiss
Hall, on April 36th, were at ‘the restaurant immediately contiguous

‘to*the——penei%~£aetexy,-and_aﬁxax,thev had left the factory at
11- 45 o'clock A. Nes and had had lunoh, that Lemmie Quinn

camé in and stated that heyhad juéf been up to see ¥r. ‘Franks

Upon motion of the aolicitor this gtatement that he had been up

— . AR

to aez K1 Frank ‘was ruleu out, as hearsayx O C e

This statement of Lemmis Quinn was a %art of the res gestas

juat beforo he went down to fla restaurant and had the—oenver—v

§
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| - |®efendant, made at the time .the testimony was offered that same .

- themrp;etty cloee arger “they were‘made; that he  knew about them

1

- iqitor'the witness Sig Wontag, to testify over the objeoction of

sation with ¥rs. Freeman and Miss Hall; this testimon& was strongl
disputed by the solicitor. Lemmie Qﬁinﬁ'ﬁ statement that he was
|in Frank's office just before going into the restaurant was ]
| of the greates moment.to the defendant, because it strongly tend-
ed-to dispute the contention of the State that Mary Phagan-wa§ kil
led between twelve and half past.

The Court erred in ruling out and declining to hear this, for
the reasons above stated:iThe testimony was relevant, material,

and part of the_ res gestae ani should have been sent to the jury

35, Because.fhe Court permitted at the instance of the Solici-
tor General, the witness Sig Wontag to teetify over the objec-

tion of the defendant, made when same was offersd, that same was

employed the Pinkertons, that the Pinkertons have not been paid,-
but have sent in their bills, that they sent them in two or
three times, that, -otherwise, no request has been made for payment

and that Pierce, of the Pinkerton Agency, has not asked the

witness for paye

“In permitting thie testimony to go to the jury, over the
objections above stated, the Court erred.
The introduction of this evidemce was prejudicial to the

defendant, for the reascn that the solicitor contended that the

payfduef%he—?inkertons—by—the‘p@ncil‘bompan?_Was‘W1thheld”for'%hé*'
| purpose of affecting the testimony of the agents of that company.
36+ Because the Court permitted, at the instance of the sol-

was irrelevant,'immaterial and incompetent, that he.got thse repqrq
made on the crime by the Pinkertons gnd that they were made:

That these reports came sometimes every day and then they did

nqQt come for a vfew days and then came again. That he p;actiaally
got every day's report; that he got the report about finding the -
big s+ick and about the finding of the envelope, that he got

Having the a4 oK and the enve10pe ‘when he read the report. That
L he—dtd—Tot request Mr. Piene, representing the Pinkertona, to keep
from the police and. the authorities the finding of the atiok and

- the enVQIQp\OO q,, " EE Fe **‘—-'—_

irrelsvant, immaterial, incompetent; that the National Pencil Co.,|

-
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The qurt,'over thq‘objgctioné of>the defendaht, on £hs groundg
" stated,“permittéd‘thIs*test1mony"to—go—to—the—jury—&ﬁé—in—doing___.w,
80 erred.

" This was prejudicial to the defendant because the solicitor
insisted that the finding of the envelope and stick were con-

cealed from the authorities. 3
37. Because the Court erred in permitting the witness Leech,
a street ocar inspector, at the instance of the solicitor and
over the objections of the defendant that same was irrelevant,
immaterial, and inoompetent,'to testify that he had seen street
car men come in ahead of their schedule time. That he had
seen that often and had seen it last week. That he, Leech, had
suspended a man last week for running as much as six minutes ahead

of time. That he suspends them pretty well every week and that

he suspends a man for being six minutes ahead of time just like

a strest caf crew'comes in ahead of time and that they are giQen
demerits for it and that he sbmetimes suspends them for it. That
the street car crews are relieved in the center of town; that
sometimes a crew is caught ahead of time when they are going to
“[ e retieved+ That 1t is not a matter of“impoasibirify to keep the

men from getting ahead of time, although that does happen almost
| every day. That there are some i;;;;_gggﬁhioh the crew does not
come in ahead of time because_they cannot get in.

It frequently happens»that the English Ave.,.éar.cuts off the
F;ver car and the Marietta car. It often happens that these cars
‘are ouigoff. That when there is a procession or anything moving
through town, it makes the crew anxioué to get through town, that
V~ﬂ£pey are punishéd juet as much for coming in ahead of time even
a day like that as they would be &ny other dqijﬁaﬁéyzdo their

best to keep the schedule, but in spite of it they dometimes

et off. ¢ o -

‘The -Court perwitted this géatimony of_the witnéss Leech over.

the objection of the defendant that the same was irrelevant,

_;immater@al and ingompgtent,-and in doing so commi

.o

tted error.
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Thise waé,prejudicial to the defendant, because the crew on the
English Ave., car upon which the 1little girl, Wary Phagan,-came
to_towh, testtfie&—tpat—she—got-onwtheir;caf-at ten-minutes to-
| twelve. That under their schedule they should reach the corner
of Broad and varietta Street at 7-1/3 minutes past twelve.

That they were on their schedule time on April 26th and did

reach that place at 13-07 or 13:07-1/23. What other crews did

| 2t other times or even what this crew did on other occasions was—]
whoily immaterial and in no wéy illustrated jusﬁ what took -place— -
on the trip wherein Vary Phagan Same to towﬁ. That other. crews of-
| ten came in ahead of time or that this particular crew often

came in ahead of time was wholly immaterial.

38. Because during the exa-ination by Mr. Arnold counsel for
the defendant, of V. H. Kreigshaber a witness for the defendant,
there was laughter in the audiencs, sufficiéntly~genera11y
distributed throughout the audience and loud énough to interfers
with the exémination. The testimony élicited from Kreigshaber
was that Frank was a young mén, and that Kreigshaber was older,
but he didn't know how much older. Mr. Arnold called the Court's
attention to the interruption for the purpose of»obtéining
some action from the Court thereon. — T

The Court-stated that if there was other disorder no one
would be, permit;éd in the court room on the following day and re-
quested the Sheriff to maintain order. _

The defendant says that the Court erred in not then taking
radical steps to preserve order-in the qourt roomvand~to.permit s
the trial to proceed-orderly and that & threat to—clear the
| court room upon the following day and the request for the Sheriff
to keep order was not sufficient for the purpoee< i

This was prejudicial to the defendant because the laughter was

| directly in derision of the defendant's defense being'madé by his

~- >l

‘counael. .
~ 39. Because the Coﬁrt permitted, at the instance of the Solic-
. Fﬂor: P it inane Brtva Rledn to fostifFy over tife objeotion of |-
: tﬁ;i—dSEéﬁd.ntj@adp whén the_évidence w&s‘offe:e@ that the

—ﬁl

same was immaterial, 'as follows:

g3.




"When the witnegs Conley was brought to the jail ¥r. Roberts
came to the cell and wanted Frank to gee Conley. I sent word
through ¥r. Roberte-that -Frank -didn!'$ care-to see him. Mr. Franx—
knew that the detectives were down there and afterwards they
brought'Conley up there and of course ¥r. Frank knew he was
there. I knew and ¥r. Frank knew he was there. Mr. Frank was
at once side and I acted as spokesman. ¥r. Frank would not see
anyvof the city detectives. Frank gave as his reason for re- |
fusing to see Conley with the detectives that he would see him
only with éhe consent of ¥r. Rosser, his attorney. I do, not

know whether ¥r. Frank sent and got Mr. Rooser or not. I told

the detéctives about sanding and getting Mr. Rosser's consent..

I think ¥r. Goldstein was there and Scott and Black and a

half dozen detectives, a whole bunch of them. I was there only
»once when Conley was theré, thet was the time when Conley sworn
he wrote the notes on Friday. When Conley came up there with

the detectives, Frank's manner, bearing and deportment were
natural. He considered Conley in the same light he considered

any other of the city detectives. I know that because I conferred
with him _about it and he said he would not sese any of the City
detectives without the consent of M¥r. Roeser; he cons1dered Scott
as working for the City at that time. I sent word that he would
not receive-any of the city detézzivea,_Blaggggr_anyona“QI‘xhe
rest of them. Frank considered Scott_with the rest—of them,
including him-wlth the city detectives. He would not see anyone

of the city detectives and that included Scott. Frank did not

tell me, that the inference was mine. Frank merely said he would
receive none of the city detectives without ¥r. Rosser's
consent, that was the substance of his conversation. ¥r. Roberts
came up and announced tpe‘pity'detectives; this was at Frank's
cell in the county jail. ° |
The court permitted this testimony to go to the Jury over-

——____.;tha_obdeationawmade aa.abovo—axaxodr—and~in -doing 80 - committed

o

G (b‘:_.mﬂ IEARTREN R *\n » - . -a"'r"""-v. I"?_ " . ;

Thies was especially prejudicial to the defendant, because

the aolicitor, in his argument to the jury stressed and urged
| upon’ the Jury that ‘this failure of the defendant to, as he expre-"
ssed’ 1t, faoe thie negro cézioy and the deteotivee, even in the




absence of his own counsel, was evidence of guilt.

' (3j). Because the court permitted W¥iss Mary Pirk to be asked
the following questions and %o make the following answers on
cross examinatiqn made by the Solicitor. - = '

Q- You never heard of a eingle‘thing immoral during that five
years-- that's true? (Referring to the time she worked at the
Pencil Factory)

A. Yes Bir, that's true.

Qe You never knew of his (Frank'é) 'being guf?ty of a thing that
was immoral during those five years--is that true?

A« Yes sir. ' | Y

Qs You never heard a single soul during that time discuss 1t7%
A No_sir.

Q. You never heard of his going in the dressing rooms there. of
the girls? P ‘

As Wosire— " o \

Qe You_never»heard of his slapping them as he would go by?

A. Wo sir. - — |

'Q+ Did you-ever see ¥r. Frank go back there and take Vary off

(]

to one side and talk to her?

~;_Qs I never seen-it+ = <3
Qs That never occurred?

A. I have never seen it.

Q. You never heard about the time that Frank had her off in

the corner there, and she wae trying to get- baok to her work?

i A. No sir, S

Q. You didn't know about thatt

A. Yo Bir. .

Q. That was not disouased?

A. o sir.. - - AR |

 i_1hepe questions were asked over the objeétion of the defen-

dant, béoauee even if the Solioitof's quéetions broﬁght out -

| that the wit%%gf ggd heard ohargpg*gf Llamo itv 9aaﬁnat e,

o~ : g4 Bt i e - AR y—w
ﬁhat her answers there about would have been irrelevant and

immaterial in thies trial of Frank for murder. The fact that Frank
might have been frequently gull®y of immorality could not be.

held against him on'a’ terfrfor the murder of  ¥ary Phagan. Nor,,

0nq
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|Frank's trial for the murder of Vary Phagan.

Lasciviousness 1s not one of the character traits involved in a
case of murder and can not be heard in a murder trial, even
when the defendant has put his character in issue. '
41+ Because the Court permitted the witness W. D. ¥cWorth to
teatify,rat the request -of the Solicitor General, over the

objection of the defendant made at the time the testimony was

|loffered, that the same was imwaterial..

Ty Mr. Pierce ig the head of the Pinkerton office here. I do

I do not know where Nr. Whitfield is (¥r. Whitfield was also

a Pinkerton man) I saw him the last time Manday afternoon. I do

not know-whether'Pierée and Whitfield are in the City or not."
The Gourt admittsd this testimony over the objections of the

defendant, made at the time fhe testimony was offered, for the

reasons stated and in so doing committed errcr.-This was especi

‘lof the solicitor was that_he—wiahea thelr whereabcuts to be shown

upon the theory that the Pinkertons were emplqyed by Frank for

to produce them would be a presumption against him, as he stated

to be in the possession of a party and not produced, it raises

a presumption against them.

43. Pecause the Court permitted Mc Worth, at the instance of

the solicitor general to testify over tle objections of the

daﬁendant,«made when the evidence was offered that the ‘same

wap irrelevant, immaterial end illegal.

examination, as evidence of bad character, and reputation, upon

not know where he is; the last time I saw him was lonaay evening,

ally prejudicial to the defendant. Pierce and Whitfield were part

of the Pinkertons force in the City of Atlanta, and the inference

the National Pencil Company and that a failure on the part of Fran

it, upon the well-known principle of law that if evidence is show

" T reported it.( t@g*iinding of the olub and envelope) to the

=

‘|police force about 17 hours gxd31-ﬁfter—i—fapcrtvd“the
: ?:. L'w“: *-l:‘ ,:.:J. #; S f‘u.:bm@ﬁ w—..vni bp.e pUJ.luu*u.ﬁUu"U 1'(1 ;

'about Tour hours® afterwarde. I told John Black about the:

poesession of He ‘Be Paroe. .é

The COurt heard thia testimony-over—%he objeotion of the

lenvelope and the club. f‘turned”the envelope and club into the -

s
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defendant, made as above stat&l and in doing so.committed
erro:, forvfhe_réaaons"herein stateds — T

This was prejudicial to the defendant, because the Sollcitor

Gensral contended that his failure to sooner report the finding
of the_club'and the envelope tb the police were circumstances ag-
ainst Frank. These detectives were rot employed by Frank, but by
Frank for the National Pencil Compary,_and movant contends that
he is not bound by whgt they did or failed to do.

The Court should have BO'instructéd the jury.

43 (00) Because the Court pefmitted the witness Irene Jack--
son, at ‘the instanoé_of fbe solicitor General and over the
objection of the = deferdant, that the testimony was irrelevant,
immaterial, illegal to teétify ag follows:

Q."Do you remembér having a conversation with ¥r. Starnes about
something ‘that occurred.-

A. Yes sir.

Qe Now what was that dresslng room incident that you told him
about at that time? -

A. 1 said she was undresging.

Q. Who was undressing? ' -

A. Ermiliec ¥ayfield, and I came in the room, and while I was in

1 there, Wr. Frank came to the door. v ==
Q. Ni.,Frank came in the door?

A. Yes sir. o

Qs What dild he do?

A. He looked and tﬁrned around and -walked out.

Q. Did ¥r. Frank open the doort

A. Yes, he juet pushed it open.

Q. Pushed the door open?
| A Yes sir.”
19. And iooked in%

| A Yes gir.. .

Qo And»emiladi______

LLA, g ; know vhether, I nsver notiee to Bee whether. hg,

g ~,—mﬂ"f' 4

smiled or not,.he just kind of 1ooked—at ‘ue and turned areuné~———

and walked out.
Q. Looked aﬁf’bu, sfood there-how 1ong?

.
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A. I didn't time him, he just came and looked ana turned and

walked‘out.

Qe Came in the dressing room?

A. Just came t0o the dQor.

Q. Came into the door of the'dressing room?

HA. Yes. | | |

Q. How was V¥iss Ermilie Mayfield dressed at that time?

A. She had off her top dress,"and was holding her old drees in
her hand to put it on.

1Q. Now, you reported that to the forelady there?

A. I did not but Ermilie did.

Qe Now did you talk or not to anybody or'hear of anybody ex-

cept Vies Ermilie Wayfield talking about Ir. Frank going

in the dressing room before there when she had some of Ther—clothes
off§

1a. 1 have heard rermarks but I don't remember who said trem, o

q. oF a“ﬁ? ﬁgbsb°th§§7that vefore April 86th?
A+—Yes sir.

Q. Well, what was said about ¥r. Frank going in the rooh, the
ereBsing room? ’
' Q..I don't remember.

|Q. Wwell, by whom was it said?

As—-I-don't remember.
Qe Well, how many girls did you hear talking about it?

A. I don't remember I just remember I heard something about it

~ | two or three different times, -but I don't remember anything
about it, just a few times. - —
Qs Was that said two or three different times?

[A. I said a few times, I said two or three times.

Q. How”would the'girls--;”hhefsaid’Bhe heard- them talking,_,,
about ¥r. Frank going in the dressing room on two or three differ-
ent ooéaeions-well you know you heard—them—d%eeuae&ng—about
‘hie gping in-this- dreasing room on different occasione, two or
e T uiffeuant~ecea=iona did you?r

A. Yes.'

Qe That is what you said, wasn't it?

,A#ng_ﬂir. ?? -




O Now when - wae it that he Tun in there on ¥iss Ermilie Nay.

= o : _
field? ' ‘
A It was the middle of the week after we had "started to work,

Bf

I don't remember the time.
Q. The middle of the week after you had etarted to workf

A. Yes sire.

Q. Was that. ths first time you eVer heard -of his going in the

dressing room, or anybody? U

A. Yes, '

iQ. That waa the first time?

A. Yes sir. ‘ |

Q. Then that was reported to this forelady?

A. Yes sir. _
.| Q. Then when wae the second time that you heard he went in there?|
A. He went in there when my sister was lying down. —

Q. “our sister was lying down, in what kind of position was

yow sister? T

| AShe—Justhad—her feet up-on the table.

Q. Had her feet up on the table?

A. Had them on a stool, I believe, I don*t-remember.
Qe A table or stool}

A. Yes sir.

Q. Was she undressed or dreeeed?

Ay She was dressed.

Q. She was dressed, do you know how her dress was?

No eir, I didn't look.
Qe You donrt "know that, you were not in there?
A. Yes sir, ‘T was in there, but I didn't look.
Q. Well, now what did Wr. Frank do that time?
o didn't pay any att¥ntion to it, only he.just walked in
and turned and.walkeé ouf;'looked at the:girle that were 'sitting
_»in the window, and falked out. |
1+ Q.-What Q194}h§ girle say abou} that?
'uo“ﬁi&on't remembe;a» S

Q. Did—they talk about"it at all? ———

&r There- wae something said about it, but I don't rmemeber.
, Q. Well now, did you or not—hear_mhem say that he would go 1n ;

g —




Q. You heard that, how often did you hear that talked?

,Q.

-thexﬂ,_is_ingt;ggzzggil,,

| 9 Was thg_dgg o;»gagt.ﬂ* _— T

'Qe Pushed to but no way to fasten 1t?

that room and stand and stare gt them?

“A. Yes 51r, I have heard something, “but I dontt remember

exactly. o ¥

- "_

A, I don't remember.

Qe+ You don't remember how often you heard them say he walked

in there and stood and stared at them?

A. I don't remember. s
Qs You don't remember that; well now, you said about three times

those things occurred, and‘you have given us two, Misq

¥ayfield and yoursister, what was the other occasion?
A. ¥iss Vamie Kitchens. - - -
Qe Miss KFamie Kitchens? .
A. Yes Bir.
Mr. Frank>wa1kedAin the dressing room on Miss Vamie Xitchens?
A. We were in tﬁer:, she and T. -
Qe YOu were in there and ¥r. Frank came in there?
A. Yes sir.
Qe S0 that was the three times you know of yourself?
A. Yes sir. | '

Qs _
A. I have heard it spoken of, but I don't remember.

Then did you hear it talked of?%

Q. You have heard them speak of other times when you were not

A. Yes sir.

1Q. How many times when you were not thefé? That is three times

yon_saw him;_hgﬂ”m&ny times_did_ygn_hear them_talk about it
when you were not there?

A. T don't remember.

Qe What did they say ¥r. Frank did when he could come in that

dressing room? ey

A. I don't remember.

Qs Did he say anything those three times when you were there?

"% 311'. ' —y T

R
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A. It was pushed too, but there was no way to fasten the door.

/.oo.'— X . .- ‘ % " | .-‘ )




A. No sir. _
Q. He didn't come in the room?
A. He pushed the door open and stood in the door.

Qs stood in the door, what kind of dressing room was that?

A. It was--=Just had & mirror in it, you mean to describe the
inside? ”

Q. Just describe it, was it all just one room? ' :
A. Yes szr, and there were a few lockers for theV}oreladies. ﬂ
Q. A few locksers _around the walls, a piace where the girls changed
thei: street dreé}-and got into their working dress, and vice
versa? | | "

A. Yes sir.

Qs Now, what else did you ever see thét ¥r. Frank did except
_go~in the dreé;ing room and stare at the girle?

A. Nothing‘that I know of. '

Q. When Wr. Frank opened the dooi,'there was no way he could_ 
tell before he opened the door what congition the girls were in
‘waﬁ—thereT‘j:::j*L_; h -

A. Yo sir.

A+ (by ¥r. Arnold) He didn't know they were in there, did he?
A. I don't know. | .

Qe That was the dressing room and the uswal hour for‘the girls

to attend the dressing room, wasn't 1t?

"

1 Qs After regietering? -~ I
'A. Yes sir."f | |

‘ Q. Now, did yOu hear*or not any talk: about ¥r, Frank going

A. Yes give
Q. Undressing and getting ready to go to .work?

A. Yes sir. ‘ ’ o

Q. Changing their street clothes and putting on theif"ﬁorkiﬁg_
clothes, that is true, ¥iss Jackson?

A. Yes sir. ‘ - )

Q. That was the usual hour; you had all registered on or not,
‘before you went up into this dreeaing room?

LA-_Yes eir. SR B : | L o i
'Mf. Frank knew the girls would stop there?

N

H around and;putting hie hanﬁr on the girle?

L
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-he—was—or—was mnot the murderer of M¥ary Phagan.

A. No sir,

Q. Was that before or after he had run in the dressing room?
A. I don't remember. -

Qe Well,'he pushed the door open and stood in the door, did
he? | _ ' |

A. Stood in the door.

Q. Looked in and smiled?

AA.:Yes sir. ’

Qe Ddin't you say that?

A. I don't remember now, he smiled or made some kind of a face
which looked like a smile, like smiling at Ermilie Fayfield.
Qs At Ermilie Mayfield, that day she was undressed?

A. But he didn't speak, yes sir. |

Qe He didn't say a word, did he?

A. No sir. o

Qe+ Did he say anything about any flirting?

A. Notto wus, no sir. '

These questions and answers were objected to for the reasona
above stated, and for the further reasoh that a statement show-
ing improper conduct of Frank in going into the dressing rooms
with girls, while-improper, w8 intended to create prejudice.

against him and in no way elucidated the question as to whether

"¥ovant contends that the fact that the defendantfﬁad put his
éharaoter in issue is no reason why rerorted or actualfacts
of immdrality'should-be ﬁdmitted.in evidencé ovaer hie objeotion;‘
The defendant's reputatiaon or character for immerality or loose
conduct with women &re not relevant subjects for consideration

in determining whether the defendant has or has not a good char-
acter when such good character 1s considered in oonneotién with
a- charge for murder.

' 44. (pp) Because the oourt- permitted the solicitor to ask and

——

have anaherbu ww‘iﬁa Witﬁ&bﬁ’h&flesftnz thé‘IUI“GWf%g queanioﬁ“‘

said questions and anewers dealing with an inoident ooourring at

the PencilkFactory, wherein Conley, after having made the

K third uffidavit in the ‘record, purpdieq t0 reenaot ‘the ooourrenoe

between himaelf and Frank on April Bsth, wherain the body |
: /02 .
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‘Qs Go-ahead now, and state what-Conley did and said as he went

" '\wau

A. He didn't atate how long it took for the varioua movementa.

of ﬂary‘Phagaﬁ was taken from the office floor to the éellar 6f
the faotory; | | |

Q. Now, Ur. Branqh, take this stick and that picture, and take

up Conley now, aﬁd give evéry move he made?

A Am I to give you the time he arrived tﬁere? (Pencil Factory)
Qs Yes, giive the time he arrived.

A. I will have to give that appréximately;'I was to be there

at 12 .o'clock, and I was & few minutes late, and Conley hadn't
arrived there then, and we waited until they brought hid

there, which was probably ten or fifteen minutes 1atér, the offic-
ers brought Conley into the main entrance here and to the )
staircase, I don't knownwhére the staircase is here--- yes, here
iﬁ-is, (inaicating on diagram) and they carried him up here, and
they told h1m what he was“thsre for, and questioned him, andmade
him understand that he was to re-enact the pantomime.

Q. Just tell what Conley did? A

A. After a few minutes conversation a very brief conversation, Con
ley led the officers back hers and turned off to his left toa |
place back here, I guese this_is it (Indicating on diagram) right
where this ies near some toilets, and he saya:

Q."Go ahead? - -

A. He was telling his story as he went through there, and he

said when he got up there, he went baok and he sald he found

this body back in that plaoe.

Qe Go ahead and tel} what he saild and did?

‘Q.*He‘wae talking-constantly all the time, I don't know how he
made out.a part of his storye — R

|through that factory?

A. Well when he got back--After reaching this point at the

rear left side of the factory, deacribed'tnéipositioh of the
body, as he stated it, he sta?ed the'hé;d-Wés lylng towards the

ngrth’and"tﬁé"feet towards the sbuth, as indicated, and there

e s R B Y,

'."m on X A N ;
% P""‘:U' &Y % 3’» S'* e v LR ES

‘—“ﬂQ State what he suid, what he aaid Mr. Frank did and said?

(By the COurt) Did you time 1t?

CON /03
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| tre alavat _ o |
T T — Qr "?,\zﬁw*dx fimt Hé}w it
1 Q.. ( By the Court) Did he go. down 1n the elevator? %,_;“_7_

) : v .
A+ No sir, I know the time I arried there and the time I
left the factory. |

| Q. First, I want you to state what he said he did, and what he

said ¥r. Frank did, and then come up on the time business?

A. i don't quite understand what I am to do.

Qe Jus t go ahead>and tell what Conley said he said,}and what
Conley said ¥r. Frank said, and show what Conley did the day
you were over there,.take it up right back here where the body

wae and ¢o on with it, leaving out, however, what he said about
the cord and'ail that? o 7 -

A. He said when he found the body, he came up to Mr. Frank,

| called to him from some point along here, I should judge

(indicating on diagra@), I don't understand this diagram exactly,
and told him the girl'%ae dead, and I don't know just exactly
what ¥r. Frank said, I will try to glimi;ate as much of that
oogversation as I can. Anyﬁéw hé Said he came on up to where

Vr. Frank was, and that he was instructed to go to the cotton
room, where he showed us. I don't know, ithmust be on the same
side of the building, about here, I judge, (indicating) and he

went in there, he showed us the cotton room, and he said he

| went back, -ani he did go back, lead us back, and told about

taking up the body, how he brought it on up on his shoulder, — ~
and then in front of a little kind of impression of the wall,

| said he drOpped it, an- he indicated the pleace, and then he

cameé up and told Wr. Frank about it, that he would have to come
and help him, or something like that, and that ¥r. Frank came
bagk'and took the feet, I believe, he said, and he took the

head, and they brought the body-up to the elevator and put i%

on the elevator.

Q. (By the Court) Was he going through all that thing?

A. Yes sir, he was enaoting this all the—time, and -talking

all the time, He. desoribed how the body was put on the elevator,

and_he sald Mr. Frank run the elevator down, and he wént—on—¢own'

~

® i,.:%.. _.—_ v

A. On this trip, yes 8ir, he went down in the elevator to the
basement, and ‘he saild Mr. Fran%&tg take ‘the body out, and .

g they dropped it there, and ¥r. Frank told him to take it up

] 0.




and carry it back, and he-put the body on his shou}der and—car-
ried it back to this sawdust which is away back here, and that
he came on back and-%herejwas somethings in here which he said
he threw on this trash'pile, and ¥r. Frank was up, he said, in
the cubby hole, he said, somewhere back there, and later he
lead us up there, and that Nr. Frank told him to run the elevator
up, 80 Conley and the offlcers and the rest of us who were

with him came up on the elévator, and when they got to the first |
floor, just before getting to the firet floor;, he said this was
where "Mr. Frank got on the elevator,Mr. Frank was waiting there
for him; then they brought the elevator on vp to the second
floor, and he had them to stop the elevator just, I suppose, a

| foot, or a 1little more below the landing, and he said ¥r. Frank
jumped off when the elevator was about that point, and after
getting up, he said Mr. Frank went around the elevator to & sink
that he showad us back of the elevator, to wash his hands, and -
he waited out in front, and he said he shut off the power while
¥r . Frank was gone around there, and when ¥r., Frank came back they
went in the office, and he lead us on in the office through--...thern
is an outer office there,. and he come in thie way, and -come
through in this office back there, this inner office, and he
indicated Mr. Frank's desk and a desk right behind it, I pre-
sume this is the two desks (indicating) that Mr. Frank sat down"
in the chair at that desk, and he told him to sit at this other
desk, and ¥r. Frank told him to write some notes, and he was
asked by some of the officers to write what ¥r. Frank had told
him to write, and he sat down there and wrote onse néte,uﬁnd I -
‘believe--~I know ho wrote one note, and I-don't kno&-whether

he wrote one or two, and that ¥r. Frank handed him\ some money
;*and~that—i&tpr—he—took—%%—b&ek, and I don!t remember whether he
gave him the cigarettes and money before or after this, ‘I don't
) reoall, Any way, when he was in here, after he hddﬁﬁiiffe; the

| notes for ths officers, I found 1t was time for me to get in

1"& ,wﬂ-‘ eisn S ﬂ*w-\,;%. - .. - DS
) thp offioe with my oopv; he hadn't f&ﬂ%ehed ke was B¥ITL aittfﬁg

there, and I telephoned into tl.e office for relief, someone to =

relieve-me, and I went to the office, and I left him there in thig

otfice, and I went 1n.

: Bl




Qe+ A quarter past twelve, what time did you get there.’

Q.+« What time was—it when Conley got there?
A. I should judge it was about a quarter past twelve, I didn't

look &t my watch.

B 19450r than five minutes. . _ N

A. I must have gotten there five minutes before he did.

Q. Then what time did you leave? |

A. I left about one o'clock. o

A. What time dia he begin?

A+ They rushed him right up the steps and probably two or three
minutes after he got up there, he began this-enactment, and he

went very rapidly, in.fact, we sort of trot to keep behind him.

Q. You say you did kesp behind him, were any questions asked him

durirg that?

A. Constantly, yes sir.

G+ How many people'were asking him questions.

A. Well, T suppose four or five of the oificers.

Q. How much of the talking that Conley did have you cut out?
A Well I have cut out a good deal, I have no way of indicating
how much. ]

Q. Well did he do or not more talking than you have stated.

A. Agreat deal more.

Qs A great deal-wore? How much more would you say.e—-—

"A. T have no way of estimating, he-was—talking constantly,

except when he was interrupted by questions.

Qe Now, Wr o Branch, do you know the amount of time that Conley

spent in this? First, you say you got there at a quarter past

twelve, did you.

)

A. I didn't time }t, but it must have been, because I was endeavo]

ing to get there at twelve o'clock, and when I got to the

office from police station, it was>five or -ten—minutes after

twelve, and. I walked down just about a block and a half.

Q._And Conley got there at what time?
five’ ninutes after I did, not

I. &houlfwii§§a\:_ .,~‘«“j§§fj? e g

A, He came jgﬁt,

'r\)' 'vl.

"Qo Not longer than that, and he got there at 123: no, then, and -
, _ , s B :

what time did you g0 away?

Ad. I 1eft a 1ittle aﬁ%m94muhh

F..
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| Q. How much after one?

one. ’ T e T RSt &

A. I do-not-know,-probably five or ten’minutes.

Qe One-~ten then, now, how much of the time during that time you
.we:emthere did it take Conley to act what he acted, leaving
out the conversation he had—with the different men? |

A. That would be a difficult thing for me to estimate, while

he was acting, he was acting very rapidly, he kept us on.the run.

| Q. All right, now, leave out now the time that it took this

man to answer the questions that were put to him by yourself
and other men that accompanied him through there, leave that out
now and give us ycur best opinion as to how 16ng it took Conley

.to go through that demonstration? -

A. There was ﬁO way to do that, there was no way to disassociate

the time, and find out the difference between the two, between
the time he was acting and talking; I didn't attempt to do that;
in fact, the only time 1 was'interested_in'was_fﬁé_—flmﬁ‘I‘WDuld
have to get back %o the office. " '

Q. You got to the office, you say about }:10%

A. Yes sir.,

Q. What time then, you say, about, you left the Pencil

Factory ? |

1

A, I left the Pencil Factory between five and ten minutes after

Q. You left the Pencil Factory then at about .1:107
A. Yes, between 1:05 and 1:10

The defendant objected to this testimony,” because{a) this
so-called experiment made with Conley was solely an effort upon
his . part to jusetif y his story, (b) the sayings aﬁa/acts of
Cpnley{ tesfified about as aforesaid were thé sayings and acts
-of—Conley, not under oath, had and made without the right of
Ccross examinatibn; the net result of which is but a- reptition of

Coniey's story to the Jury, without the sanction of an oath,

gt s nipetlon. R Sanlen. L Ly e

| immed iately after making hie last affidavit; that that last

affidavit ie not the way he tells the story on the stand; that
he tella it wholly differently on ‘the stand' at least differently

in many. particulare, that it cannot help the jury for Conley

JOIT h R S
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t0o go-and illustrate that affidavit when he says now on~$he~~;
' atand that much of it was a lie, and that‘lt did not happen tha&t

Jite charity did not-extend to giving -aid-to persons charged with

la violatioh_of the oriminal law, as was ¥r. Frank in this case.

E
B

way at all; that this evidenoce was of another transaction, not bin
ing on this defendant.
45, Because the Court declined to allow Dr. David ¥arx to
glve testimony in behalf of the defendant as to the character of
the Jewish organization known as B'Kai Brith. Defendant!ﬁ counsel
stated at the time that Dr. Marx would testiry that while the B!

Nai Brith was-an international Jewish charitable organization,

The Staté objected to permitting Dr. ¥arx to wmake the answer
sougnht, and the Court declined to permit ths testimony to go‘%o
the jJjury.

46, Beceuse the Court permitted the witness Vrs. J. J. Ward-
law, who before her marriage was ¥iss Lula woDonal; to be
asked by the solicitor General the following questions and to
make the following answers: -

Q..You never knew of his improper relations with any of the
girle at the factory? |
A. No, sir.

Q. Now, did you ever, do you know or did you ever hear of a

girl who went with ¥r. Frark on a street car to Hapeville the

Saturday before Vary Phagan wasg murdered?

TA No siTe

[Q+ And go to the woods with him?

Qe On the ngerstreet car with Hermee Stanton and H. N. Baker
and G. S. Adams.? | -
A. o sfr. - T T -

Q. And about his putting his arm around her and trying to get

her at various places to get off with him?

A+ No sir.

A. No sir. ' _ t—

Q. She wae & little girl that got on at the corner of Forsyth
-ﬁﬁn~ﬂunuur SR R . O wh&xéﬂihe oar passes|

A, No, ‘I don't know~ that. . e "“f

Q. You never heard of 1t at alkl?

As Yo air-‘ e

» . '

Qs The Saturday beere? /o8




|solicitor General, because while the witness denied any knowledge
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|defendant made at the time the evidence was offered that same

A+ No-sir. s SRS ' — —

Qe YOou say you have never heard of any act of immorality»yn

the part of Wr. Frank prior to April 3s, 19137 -

A\ Wo sir, I did not. | | -

Qe+ YOu never talked with Hermes Stanton or H. M. RBaker, the
conductor or motorman?

Qe I will put it that ¥ay then you never heard that, the
Saturday befors little ¥ary Phagan met her death, Wr. Frank went
out on the Hapeville car on which Hermes Stanton and H. M. Baker
were in charge, and that he had his arm around the little girl,
and thit he endeavor®éd at various places to get that little girl
to get off the car anu @0 to the woods with him?

A. Yo sir.

Qe+ You never heard such a.statement as ‘that at all by anyhody?

A+ No sir, I did not.

The defendant objected to the above questions made by the

by hearsay or otherwise of the wrong asked-about, -the mere ——
gsking of such questions, the answers 40 which must have bsan A
irrelevant and predjudiciél was harmful to the defendant, and '
the court erréd in permitting such questions to be asked, no mat-

“,

ter what the answers we;e. _ ' ‘ —

“Thre court further erred because,. although the defendant |
had put hie character in issue; the state could not reply by
proof or reputation of improper or immdral conduct with women.
The reputation for lasciviousness is Mot involved in that general
character that is material where the charge is A sz .

47. (es). Because the court permitted the witness W. E. Turner-

at the instance of the Solicitor and over the objection of the

was 1rrelevant; immaterial and dealt Wwith other matters than the

issues involved, to testify:

- " 1 saw Frank talking to ¥ary Phagan on the second floor of
X

t, : ‘Ya &erjw Wmmi‘”m o R s FrANK w;?’talkfng to th

her in Tthe back part of the building. It was just before dinner

-

I don't know wheﬁgpr anybody was in the room besides Mr. Frank

and Vary. After I kqn&_in there two young ladies came down and

Eonp e o Fllfee o e w7y
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‘was the Superintendent of the pencil factory and that he

before I left, was when she backed off, and the last words I

| the objeotion of defendant's oounael made at the time the evides
1-vith- 001}aterai—matters—to"the confusion-of the issues on-trial*"—

| of the State of Georgia:

(M .' E a . . * ‘ . ,

showed-—me where to put the-pencils. ﬁobody was in thdre~butlvr.
Frank and ‘¥ary at the time I wént in there. Vary was going to her
work when ¥r. Frank.stOpped to talk to her. ¥ary told him that
she had to go to work. ¥r. Frank was talking about he was the

Superintendent of the pencil factory. He told her that he —

wanted to speak to her and she told him she had to go to work
and I never did hear ary more replies from either one. I 1left
just when she told him that she had to go %0 work. Yary backed

off and Frank went on towards her talking to her. That was

heard him say was he wanted to talk to her. ¥ary did not

stand etill, she moved backward about 3-1/3 fset. While she was

going backwards, ¥r. Frank was talking to her and walking

towafde her. ¥r. Frank said 'I am the Superintendent of the
pencil factory and I want to speak to youk and Vary said,
"I have got to go to work." J)

. The court over the objections made as is above statad, permitted
this testimony to go before the jury and in so doingICOmmitted‘
error, for the reasons above stated. ' -
;-This was prejudicial to the defendant, becauss the transaction

testified about was a transaction distinct from those making the

‘issues in the pfesent case, threw—hbiiightAbn that trial éﬂd—féhdad

to prejudice the jury against Frank upon the theory that he was
secking to be intimate with this little girl.
4£%*Beoausehibe—00urt erred in admitting to the jury, over

nce was offered that the same was dirrelevant, immaterial, dealt

the Tollowing extracts from The minutes © of—the Board of Health
J Z

" The president then addressed the Board at length on his‘

i four o'clook in the afternoon at dﬁdoh time Dr. Harris' side

: reaigu, vie subjeets dealt with bei_g too enormous and too

reasons for thinking that the Secretary should be requeeted to -

lengthy to be inocluded here in their entirety. kfter the

President's addreas, the Board adjournsed and reassembled again at

of the. controveray was heard. H O

X



"The President ( of the Board Dr. Westmoreland) then adaressed
the Board at l-ngth on his reasoms for thinking that the Seo~
retary shoula be requeated to-reeign tha subjects dealt with
‘being to® numerous and too lengthy to be included here in their
entirely. After the President's address, the Board adjourned
and reassembled again at four O'clock in the afternoon, at which
time Dr. Harris' side of the coﬁtroversy was heard.,m

" The Secretary not having been present at what transpired
following this was not.in a position to-£;£eqno£éﬁ;e to the
proceeding, but was informed by the members on adjournment -that—7
it was their wish that he should etill continue as Secretary
and Director of the Laboratory." |

"The President then made a short statement in support of
his protest against the Seore;dry, and reiterated some of the
charges made at the previous meeting, and in-addition, made ob-
jection against the Secretary's action in sending out antitoxine
No. 64, which had been shown by tests made in wAshington to be
of less potency than it was originally labelled and also condemn-
ing the Secretary for replacing Dr. Paullin and person- N
jally taking up the investigation of the malarial epidémio around
_rthe pond of the Central of Georgia Power Company. The President
then eﬁated that he would publish the charges against fhe
Secretary 1T the board did not take such action regarding them
as he thought right and proper. A%t the opnclusion‘of the Preside-
nt's address, a talk Was'made by‘lgf.r.Q Daughtgifig_yhzggihe took

exception to the former's attitude, and insisted—-"

" At the conclusion of the President's addrees a talk was
made by ¥r. Doughty, in which he took excertion to the former's
attitude, and Insisted that every member of the Board wished

to do what was best for the State Board of Health and the people

of Georgia, and-thgt;everyone connected with the Board -of

'Health should be willing to bow to the decision of this body. He

| deprecated strongly the i&qa of-giving to the pfesé charges
the publication of which ocould do no good. and which oould .

‘only result in harm®e — - - - ' - W,.%

" On the President and Seoretary being recalled an hour later,
the Preaident pro xem. DT o Benediot, read the following fesolu— :
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" |

of Dr. Harbin, seconded by Dr. Brown:---the resolution having been
drawn by a committes appointed by the Board, consisting of Drs.
Benedict, Taylor and Doughty." - | |

§ That the committe‘apﬁointed to frame a resolution expressing
the opinion of the Board with regard to the charges preferred
against the Secretary by the President of the Roard in a report
to the Governor,'and upon which they are called upon t0 acta.,
beg to report as follows:

" Resolved: That the members of the Board present after careful
ly considering the charges and all evidence in its possession,

(;4\/’1!‘&

unanimously agree that while there have beeﬁVoertain 8light

irregularities in the conduct of some departments of the
laboratories of the State Board oI Health, which should be
corrected, these irregularities have not been so important in
character or result as to call for or warrant the discontinuance
-of Dr. Harrgs as Secretary and director of laboratories as
demanded by the President._TherPoard further directs thqt a c¢opy
of this resolution be tranemitted to the Governor.

Following the reading of this resﬁlution,'Dr. Westmoreland

tendered his resignation as President of the Board, a copy of

Atlanta, Ga. Sept., 35th, 109l1l.
To the Members of the Georgia State Board of Health: Atlanta,

ladopted by the Board, and sent to his Exocellency, John ¥. Slaton

‘ objections of defendant, as above etated, and in so0 doing

lcommitted error for said reasons. ' .

|a medical row had between Dr. Westmoreland who had once been '

Ga.;*Genttemen;——I*hsreby—tender—you“my—reeighat1on to take eff
eét at this mesting. Thankingjyou for the-coﬁrtesies extended me,
and for the honor conferred on me in the past, I am, Very sincerel
yours. W. Fo. Westmoreland, Presideht."

— "How- on-page- 164 and 166+:-that-is the letter-to—the -Governor,

Governor, Atlanta, Ga " . | ' ;

~ - ke —

The Court admitted these extracts from tHe minutes over ‘the

oW n
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This was prejudieial to the defendant and t0ok the minds of -

the jury from the lssues on the trial and oentered them upon

tion, which had been unanimouely adopted by the Board on motion —| -

“|whici. Tollows: e I R
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1President —of the—State-Board"of-ﬂeaithsand“nr; Harris who;had
been. and was i¢s Secretary. This row between the doctors stated
{ie utterly immaterial and irrelevant and was harmful to the
defendant bevauss it Gended o disoredit the testimony of Dr.
nestmoreland who resigned from the Board and to sustain the testi-
mony of Dr. Harris who remained as Secretary of the Foard after Dr
Westmoreland's resignations: |

-49. Because the oourt permitted the witness E. H. Pickett
to testify over the objeotion made when the testimony was offered
that 1t was wholly and entirely irrelevant, immaterial incom-
petent, illegal dealt with transactions between other partises,
threw no light on the issues involved and did not bind the
defendant, to teetlfy ’

"Minola McKnight at first denied that she had been warned by
¥rs. Selig when she left to go to the solicitor's office on Way
|Brd not to talk about the case, that when asked she stated that
she was on that date instructed not to talk; At first, ¥inola said
hef_wagee had not been changed by the Seligs, that she was receivs
ing the same wages as before the crime. At first ehekeaid her
|wages hadn't been changed and then she said her wages had been
raiged, just what I can't remember because 1t varied from one week
to another; she eaid the Selig family had rai¥sed her wages.

1 The only statement she made about ¥rs. Frank giving her a hat

was when she made the affidavit, we didn't know anything

about the hat before.n-

The Court permitted this testimony t0 go to the jury-over the
objections above stated and therein erred. The Court stated that
he admitted this testimony.on-the idea that the ground of im-
peachment for ¥inola ¥cKnight had been laid.: -

Thie testimony was prejudicial to the defendant, beoauee the
Court in admitting 1t, left the jury to consider the statements_.
of ¥inola MeKnight,'that ¥rs Selig had inetruoted.her not to
Atalgl that the Seligs einoe theﬁcrime had raised her wagee; that |-

NTB Frank had—given her"a ﬁat. '”jﬁ§wﬁ'*ﬁ'“” " ’_“f%”'#jﬁﬁir
50. Because the oourt permitted the witnees Je He Hendrioka

to teatify, at the inetanoe—oi—the~solioitor_and ovexdthe_.

'objection of the defendant. that tho same ‘was irraievant, inoom-

‘petent and immaterial, that;
TR , £33,
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". I am a motorman for the Georgia Railway and Power Company,
running on April 26, 1913, on Warietta to Stook Yarde and -
Decatur street car. The Cooper and English Ave., 1run is 6n the
same route from Broad and Marietta Street to Jones Ave., Prior td
April 26, 1913, the English Ave. car with ¥athes and Hollis on
it did run to Broad and Varietta strects ahead-of\time, how
much ahead I cpnnot pay positively. About April 23th and sub-
sequent thereto Wathes and Hollis, in charge of the English Av:
car, about twelve o'clock when they were due to get off at anneﬂ
did oome in ahead of time. I have seen them two o:”three‘minutee '
ahead of time. At the time they were relieved, I got to Proad and
Yarietta Streets about 13:06. Then I would get there on -gchedule
time, I don't know where Mathes and Hollis were, they should
have been coming in. When Hollis would be Qt the corner-of
Broad and Varietta Streets, and his car would not be there, and
my car would be on time, Hollis would leave Broad and Marietta
gstreet for dinner on my car." | -

The Court permitted this testimony to go to the jury over

the objections above stated and in doing so committed error for
the reasons stated. Vovant contends that this was prejudicial
to the defendant because it was a material matter to determine
| at what time his car got to Marietta and Eroad Streets on the day
| of the murder, and it confised and mislead the jury to hear tes-
timony as to when he got there upon days other than the day of
| the murder. ' ‘

51+ Because the éouf£ perwitted the witness J. C. YcEwen,
at the instance of and over the objection of defendant that the
éaﬁe was immaterial, incompetent and irrelpvant,'to testify:
"I am a street car motorman,-*fevious to April 36th I ran on the
Cooper street‘;oﬁté aométhing like two years. On Apfil 26th, 1913
I was running on Variette and Decatur- Streets. The Cooper street |
| car br-Engliéh Ave;, ggg;ggg_ggiﬂoly;s and Wathis wag due in |
town at sevén minutes after the hour; the car I was running was -

: %ye at 12:310 The Eg}te City oar got into the oenter of town

s '
i & v wf“ .

at five minutes after the hour. Abdut Ag\yl 26, 1913, the Cooper
Street car or Englieh Ave ., capr frequentl out off the White City|
,car due in town at 13:05. The White~ci%y—ear 13 _due _ there L

‘before the English ‘Ave., ocar, it is due five minutes afte; -/'

11,




[the hour and the Cooper Street car is due seven minutes after
{the hour. In order for the English Ave., car to out off the
White City car, the Cooper Street car would have to be ahead of
time, that is the English Avenue car would have to be zhead of
time. If the White City car was on time at 13:05, the English
Ave, car would have to get there before thatl%ime to cut it
off. That happens quite often. I do know that the car that
Yathis and Hollis were running did come into town ahead of time

very often,

especially if it is

on a relief trip. I have kn0wn

it to be four or five minutes ahead of time."
The Court admitted this testimony 6}er the objections above
made and in doing so committed error for said reasons.
This was prejudicial %o the—ﬁeféndant, because 1t was material

to his defense to show > as sworn to by the conductor and motorman
that the English Ave. car rcached the corner of Broad a@nd Warie-

tta, Streets at 13;07 and it mislead the jury to aduwit
that at-other times this same car

evidence tending-to show
run by ¥athis and Hollis reached the City ahead of time.

INor would it-be material

for the purpose of contradicting the mo-
torman who swore that he did not run ahead of time any time

for whether he run ahsad of time at othef~t£aes would -be-immateri=

alﬂ and a witness can be impeached only as to miaétatements-

of fact material to the issues in the case.
58.- Because the Court permitted, at the instance of the

solicitor and over the objection of the defendant, made when the

immaterial and -

Jevidence wae offered that same was irrelevant,
incompetent, the witness Henry Hoffman, to testify as follows:
% I ;;tén'lnspector for the Georgia Railway and Power Co.,
I-know Mathis, the motorman who runs on the English Ave. )
;_pgngHg.is-un§9r~me a part of the da?. He was under né qnmgprll
28th, from il:SO.K.‘U. to 123;07 P« ¥+ Under the sohedule, his car
is due’at tHe junction of Broad and Mariettaists., at 13;07. Pr-
lsenta the: hngi ng of TIRIE T trig), ¥AEYS- knewn t&is VEp

-'cut off the Fair street car. Under the achedule for. the Fair-St.

car, it arrives 1n the oenter of town, junction of proad and
varietta -at 18 05. At the time Mathis was running ahead. of this
g

.,e-. L e T
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Fair Streed cap which is due at 12;05 at the junction of Marietta
and Broad Sts., the Fair street car would be on its schedule. T
have compared my watch with Vathis' watch prior to Aprif 36th,
There was at times a difference of from 30 to 35 or 40 |
seconds. We are both supposed to carry the right time. When I
compared my watch with Mathis'!' I suspect mine was correct,
as I just had Teft it the day I looked at Mathis' watch, and mine
was 20 seconds difference and I had gotten mine from Fred
Williams that day. His watch was supposed to compare with the one
at the barn. I called ¥Fathie! attenticn to running ahead of
time once or twice{ that I know of. WNen coming in on relief time
at supper ard dinner, coming to the junction -of Eroad and ¥ar-
ietta, customarily abme in ahead of time.“'
‘The Court admitted this testimony over the objections above
made, and in doing so cormitted error for said reasons .

This was prejudicial to the defendant, because it was material to

his defense to show, as sworn to by the conductor and motorman

A
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that the English Ave., car reached the corner of Broad and ¥arie- |

{4
/

tta Sts., at 12;07, and it mislead the jury to admit evidence

e

tbnding to show that at othef times this same car run by

Nathis and Hollie reached the city ahead of time.

Nor would it be material for the purpose of oontradicting
the motorman who swore that he diq?%gn aﬁead of time any time,
for whether he ran ahead of time at other times would be immat-
erial, and a witness can be impeached only as t0 misstatements‘of
fact, material .to the 'issues in the case. -

53, .Beoause the Court permitted the witness J. ¥. Gantt,

" Gver the objection of the defendant, made when the evidence was
offered that the same was irrelevant and immaterial, to testify

R A o = ——
substantlally as follows- '

‘% The-olooks of the pencil company were not accurate. They'
may vdry all the way from three to five minuteeAin 24 hours."

The Court admitted this testimonv over fhe. ahigﬁt‘i:slﬁgde'fh; o
wefe T T § o NOUR ERANY

e e e _

and in &oxng eo_pommitted error, for the reasonqstated..' _
This was prejudicial to the defendant, because whether the
clocks were or were not aocurate on April 26th, was material to

his defenae. The witnees Gantt had. not worked at the: factory___x

1b.




-——————mfeve%~the~ebﬁeo%%en of theﬂ&eﬁeﬁdan%,—m&de—a%—%he—%ime—the_evidem_

|stantially as follows:

|to get that information'from someone other than Frank.

three weeks and the fact that the clocks were not keeping accura
time three weesks before the trial was immaterial, and the evidencs
thereon tended to mislead and confuse the jury. Gantt had not
workéd at the faofory during the three weeks just prior to the |
crime, and his testimony as to the clocks related to the time he
did work at the factory.

_54. Because the Court permitted the witness Scott to testify
in behalf of his Agency, over the objection of the defendant,

that the same was irrelevant,_immaterialland;incompetent, sub-

" I got hold of the information about Conley knowing how to
write through my Operativesr that I had investigating while
I was out.of town. ¥cWorth told me in person when I returned."

The Court permitted this testimony over the defendant's
objections as above stated, and ir doing so committsl error. Thie
was prejudicial .to the defsndant, because the solioztor contended
that the failure of Frank to report the fact that Conley could
write, was a circumstance against Frank's innocence, and he squght

t0 show by the above testimony that the detectives were forced

55. Because the Court permitted the witness L. T. Kendrick

nce was offered that the same was irrelevant, immaterial 2

and incompetent, to testify substantially. as followa- - —
-

~—4*The—clockat the pencil factory,  when T worked there, needed

oy B

labout three to five minuts 9,

setting about every 24 hours. You would have to change it from
I reckon."
The Court permitted this teotimony to be heard over the above
statéd 6bjé§tiona of the defendant, and_iﬂ doing sq\ponmitted errd
Kendricks had not workéd at the factory for months and whether
or not the clock wés correct at that -time was’immaterialvand
tended to confuse the jury in their effort to determine'whether_

or not the cloock was accurate upon the date of the'tragedy. o

S,

- ondseBe oiry Wer the 6] 86t 1o LRS- defe ant

uade at the time the evidence was offered that the 'same was irre-

SRR ' 1

levant, immaterial, inoompetent, illegal and prejudicial to the'

_dniandant, permitted the. witneeses, Miee Maggie Griffin, Misa
/-“N
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Karst, Miss Nellle Petts, Miss Vary Davis, ¥rs. Mary E.
Wallace, Migs Carrie Smith and Miss Estelle Winkle to testify

that they were acquainted with the general character of Leo

¥. Frank prior to April 26, 1913, with reference to lasciviousnesd
and his relations to women and girle and that it was bad.
The Court admitted this evidence over the objections above
stated, and in doing so erred for the reasons herein stated.
In determining general character in cases of murder, lascivious<
ness or misconduct with women is not one of the traite of
character involved. The tralte of character involved are

peaceableness, gentleness, kindness, and it is utterly immaterial

to prove bad character for lasciviousnees in a murder trial.

To permit this evigence was highly prejudicial to the de-

R0 “tien

fendant. It attacked his moral character and while such attack wo<

uld not tend to convict him of murder nor show him & perscn of

o2

such character as would likely commit murder, its irtroduction prég

judiced the jury against him.

FARAES P )
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57. Fecause the Court permitted the witness Wiss Dewie hewell,

over the objection of the defendant that the same was irrelevant,

2 IREEY

inmaterial, incompetent, illegal and dealt with separate and

distinct wmatters and isgues from this case, to testify:

"o I am now staying in the Station House. Pefore I-—came—to — |
Atlanta to testify I was in Cincinnati, Ohio, in the Home of the
Good. Shepaéa. I worked at the Pencil Company during February and
March, 1913, I quit there in Marclh. I worked on the fourth
floor and worked in the metal room, too. I have seen Mr., Frank
hold his hand on Wary'!'s shoulder. He would stand pretty close-to
‘éry when he would talk to her, he would 1eanoner in her face."
The Court permitted this ggetimony over the objection of the |
defendarnt, made as'is above stated, and in doing so committed error

This wgs prejudicial to the defendant, because it was introduced

] to show an effort to be crimihally intimate with Vary and

.- —_ et e
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58. Because the Court permitted'the witness, ¥issCato, _ |

over the objection of the defendant that the same was inoompetent

illegal and immaterial to testify substantially aa followe-

L //Jr
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L | knowruiss Rebecca Carson, I have seen her go twice into the
Iprivate ladies dressing rodm'with Leo M, Frank." |

The Court permitted this testimony over the objection of the
defendant made as is aforesaid and in doing so committed error.

The Court stated that this evidence was adiitted tc dispute the
witness they had called.

It was wholly immaterial to the issues involved in tiis case
whetger Frank did or did not éb into a private dressing room
with ¥iss Carson. It did, however, prejudics t?e jury as indicat-
ing Frank's immorality with raference to women. ‘

59+ Because the. Court erred in permitting the witness Vaggle
Griffin to testify over the 6bjectidn of the defendant made
when the testimony was offered that the same was immaterial,
illegal, and incompstent, to testify subptantially_gs follows:

" T have seen Yiss Rebecca Carson g0 into the ladies dressing

room on the fourth floor with Leo M., Frank. Sometimes it.was .in

§
#
s
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the evening ani someétimes inihe wmorning during working hours. _ |

,.
P
2K

I saw them come in and-saw them come out during working hours."

The Court permitted this testimony to go to the jury over

2WITINEY

the objection of the defendant made as is aforesaid and in doing |
80 committed error. The Court stated that this-e¥idence was
o ~lacmitied o dispute. the witneases thay had gallede
It was wholly immaterial to the issues involved in this

case whether Frank did or did not go into a private dressing room [

~~ |with ¥ise Carson. It did, hOAever, pre;udloe the jury as 1ndicatu

ing Frank's immorality with reference to women.

S 60. Fecause thg Court refused to give the following pertinent

|1egal charge in the language requestedr—

"The jury are instructed that if under the evidence they
—————1believe—the theory that another person committed this crime

is just as reasonable and Just as likely to have occurred as

a the theory that thie defendant committed the orime, that then
w*f‘ey—x h " *t' M;LAK"‘ Y T \J\* i T h/f" i =3 53
' %he evidence would. not

al_aanaamh&te exclu gd every

other reasonable hypethesis than that of the prisoner's guilt

and you should acquit him".

This request waa submitted in writing and we.s handed to the

//<7 ey :“ PR _‘ﬂ




Court before the jury had retired to.consider of their verdict and
before the Court began his charge to the jury.
This request was a legal and pertinent one, particularly
adjusted to the facts of the case and should have been given, and
the Court in deoliniﬁg to give it committed error, although the
general principle involved might have been given in the original
charge. |

6l. Eecauae the Court refused to give the following pertinent
legal charge in the lahguage requested: B

" If the jury believe from the evidence that the theory cor
hypothesis that James Conley may have committea this crime
is just as reasonable as the theory that the defendant may have
committed this crime, then, under the law, it would be your duty
to acquit the defendant." '

This request was submitted in writing and was handed to the

Ccourt before the jury had retired to consider of their verdict

and before the Court began his charge to the Jurye.

———

This request was a legal and pertinent one, particularly
adjusted to the facts of the case and should have been given, and
the Court indqclining to give it committed exror, although the
general principle involved might have been given in the original
charge. -

62 Becagsé the Court refused to give the following pertinent
legal charge in the language requested: . _ -

" The jury are instructed that 'in all cases the burden
of proof is upon the State.'Ihe State only E&lf carries that

burden when-it establighes & hypothesis of guilt, but also |

leaves a,hypofhgglgnoffinnocence.’if both theories are consistent
with the_proved,facts, the very uncertainty as to which is
correct requires that the.jury shall give the benefit of the
doﬁ&maio_%ha;de£snda£i4_Eux_mhan_tha_daigndanz_rélies upon
ciroumstahcial evidence, he 1s not gbliged to remove the doubt.
it is suffioiégt\if"he create a reasondble doubt. He is not
obliged to prove his inneeenee. He may rely upon the failure

S - L. A\
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case establieh a hypothesis consistent with.the defendant'a inno—

cence and suffioient to create a reasonable doubt of his guilt
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{this is,ég@i}g}ggt to acquit him and it is not necessary that he

1should go further in his proof and exclude every possible ldea of

his guilt. No such burden is upon the defendant". % =
This request was submitted in writing and was handed to the

court before the jury had retired to consider of their verdict

™ ,
and before the court began his charge to the jury.

&7

This request was & legal and pertinsnt one, particularly adjuste
to the facts of the case and should have been given, and the
court in declining to give it committed error, although the gen—'
eral principle involved may have been given in the original charge|

63. (jjJ)s Because the court declined to give the following per

tinent legal charge in the language requested:

" §o presumption can arise against the defendant, because of
failure to cross examine any witnesses put up by the étate, that
the defendant was guilty of an& rarticular acte of wrong doing.
You should not, therefore,Aconsider}that this defendant because
of such failure to cross examine any state's witnesses, has bsen -
guilty of any particular acts of wrong doiné".

The above request was submitted to the court in writing before
the_jurylretired to consider "their verdict and before the charge
was given to the jury.

The above is a correct statement of the law and applicable to |

the present issue, and the court erred in declining to give it.
The failure to give it was predjudicial to the defendant,

Jfor the reason that quite a number of character witnesses werel

1introduced by the state and not ¢ross examined by the defendant.

The solicitor urged before the jury that this failure to cross
examine was 9vidsnce’of the fact that a coroess examination would

|nave brought out particular acts of wrong doingwhich would have

L

affescted the dqfendgnt!a.cha:acter.

——————84. (kkk)Beoause thé court erred in declining to grant a mis -
trial on motion of the-defendant made by his counsel made after
the argument of the- Solicitor and-before the charge of the court.

4 : 4\——v vfp . Sop i
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. ", I have & mot;on to make, YOur Honor, for a mistrial in

|this case, and I wish to state the facts on whioch I base it,
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and T wish the stenographer to take it down, and we propose to
prove every fact stated in the motion unless the Court will
. |state that he knows the facts and will take cognizance of them .
without proof.

First, that counsel rejuested beforé this trial bééan thatp
" the court room he clearedmof_apact&tqzs.;

~—8econd, when the Court declined to rule out the evidence as

to the other alleged transactions with women, by Jim Conley.
the audienoe in the oourt room, who occupied nearly every seat,
showed applause by the clapping of hande and stamping of feetg
and shouting in the presence of the Court; the jury was in a ]
room not over twenty feet from the court room--that room back
there ( indicating), and heard the applause. The Court refused
to declare a mistrial or to clear the court room on motion of
the defendant. _

Third, that on Friday, August 22nd, when the trial was on and
fhe pourt had just adjourned for the day, and the jury was
about 200 feet from thé_cpurt rhouse proceeding north on Pryor
street, as ¥Yr. Dorsey, the Solicitor General, was leaving the

court house, a large crowd assembled in front of the court
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‘house and, in the psaring of the jury, cheered and shouted "Hurr-
ah for Dorsey" in the hearing of the jury.

Fourth, That on Saturday, August 23, 1913, while the trial
was 8till on, and when the court adjourned and Kr. Dorsey emerged
from the court room, a large crowd, standing on the street,
applauded and cheered Mr. Dorsey,shuuting<FHurr;h for Lorsey",
The jury at this time was in a cafe at 'lunch, about 10C feet '
away, and & portion of the orowd moved up in front of the cafe —
at whioh they jury: were at lunoh, and in the hearing of the

jury shouted "Hurrah for Dorsey.

i _'hlxth, on the last day of the’t;ial;'a large crowd, includ-

ing many women, had assembled in the court room before oourt

opened taking up every seat in the court room. Tha jury were

.. L fL - \“%& Wik —M“ =
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¥ “in their room not er 30 “feot ffﬁh thL cou
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Dorsey entered the room, the orowd applauded loudly by olapping
of hande and stamping of feet, all in the hearing of the jury.
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The court admonished the people that if the applause was
repeated, he would clear the court room.

Now, we move upon those facts, which tend to coerce.and

intimidéte and unduly {Pfluence'this jury, that the court here

and now declare a mistrial, and we stahd ready to prove each
andzevery faoct there and we offer to prove them. Now, if your
Honor will take cognizance of those facts as stated, then, of
course it will dispenee with proof. If your Honor does no% take
cognizance of them, we are ready to prove them by numbers of
people who heard them, including myself; I have heard it, all “
of it, and the conduct has been most disgradeful. The defendant
has not been accorded anyﬁhing like a fair‘trial and I am dis=-
gusted, may it please—Your -Hon¢r, with the unfairness of those
members of the public who make such an exhibition of themselves
when & man is on trial for his life. I am not afraid of them.
I hope nobody else is afraid of them, but the natural tendency’
is to intimidate a jury, tocoerce a jury, and I have never seen
a trial so hedged in and surrounded with manifestations of
public opinion. I make the motion to declare a. mlstrial and stand
ready to prove these facts. If the court knows them, the court

can take cognizance of them.,

Upon this motion‘the’bourt'stated that as to part of the facts

he knew and part he did not know. that what occurred on August

the
85, 1913, the last day of trial , he did know, as it took

- place in/his presance; that—he did hear cheering when Nr. Dorsey

went out on the occasion mentioned, but as to what the crowd

said, outside of ‘the whooping and holloing, he did not know,

declined to rule out the evidence as to several alleged -frans-

--actions with women, by Jim Conley.
In stpport of this motion to deolare a mistrial, the fOllOWlng
| evidence wap introduoed- '

Mr. Deavours testified that he was & Deputy Sheriff of ¢

igxa \hq~~‘&u_¢§r9h@rgq%?ﬁazle 1uxv on . ggtaﬁdav whequr- Borsey

oL
wag applauded in front of the oourt house as he left that house.

When ‘the applauding bqgun, the jury was in or near the German

Cafe, where they went to dinner. When the applause first begun,
/23 |

and that he did hear the applause in the court room when the ocow
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 they were about 100 feet from the court house, entering the

Cafe. That he heard the applause but did/not hear the crowd
hollo "Hufrah for Dorsey: he heard the holloing and cheering

and the jury could have heard what he did. That the applause he
heard was outside cf the Cafe, he did not hear the cheering from
the insidé of the Cafe. That he did not remember how many people
came up“lﬁffront of the Cafe. No one came in the Cafe into the
room where the jury was, that is in the room in the rear.

¥r. Arnold testified: I wish.to state that on Friday when

court adjourned Nr.: Dorsey left\khe court room and as he left the
court room and as he left I heard loud cheering at the front.

On Saturday, whern court adjourned, I asked Mr. Dorsey not to go
out uﬁtil the jury had gotten away from where they could-hear

the noise of the crowd, for fear they should cheer him agéin as he
lgft the court room. ¥r. Dorsey said all right, and remained in

the court room for a while. Finally, I thought the—exrowd had

left, and I preeume'Mr. Dorsey thoughtthe crowd had left, anc

of course I do not claim that he'is responsible for the cheering,
but he finally left the court room ard went out, and I went

out with ¥r. Roseer shortly afterwards, behind him. As ¥r.

[ the German Cafe,“afthcﬁgh*i'didn4t-seef%hem*~lnaaw_penpl§ up
there but I didn't know who they were, but as ¥r. Dorsey left the
[court room there were loud and excited cheers and cries of "Hurral
for Dorsey". My judgment is that you could have heard the'cheefs
and cries of "Hurrah for Dorsey" without any trouble, all the way
from the court house up Alabama gtreet; that is my opinion. They

|1kept—Thesring him-and as my friend went across the street the cri

1 - )
continued until he got clear into the Kiser Building. The firs%

cheering was on Friday afternbon, but the second time was on

net—46 go out until the crowd dispersed. He stayed~1n; I am not

U A e e S . T 4id lf kn w tha arowd
N ) R, . S -§m d n; 9 : b

was waiting out thefe,%and I presumed the jury had gotten out
of hearing but found they had not. I didn't hear the case men-

'_1ioned. I heard no allueion Jo. this case but I just heard cries
12 )

Deavers says, it turned'out'that'jury had;pct‘at“that—time—entered.

saturday when I asked Nr. Dorsey not to go out. I-asked ¥r. Dorsey

*,_)> e

of Hurrah for Dorsey. but o} the other oooaeions--while I




love for-my friend to meet all the approbation that he mdy get

_ from thevpablio, I did think that it was an outrage, the crying

r - and shouting; that ie what I thought. If the jury were whereA
Mr;.Deavours sald they were, they could hear; no trouble about
hearing it, if they had good ordinary hearing. On Friday I e
was in the‘court room when I heard most_of the crying, I do not
know where the jury was then.

Charles F. Huber, ééstified. I was in charge of the jury when
they left the court room Friday afternoon. I do not know how far
~ | the jury had gotten before the crowd began cheering in front of
the court house. I didn't know myself that they had cheered, until
the next morning. They didn't know it at all. I had charge of
the rear end of the jury. I have.good hearihg aéd I heard no chee-
ring. |

After the introductiqn of thiertesfihony, Vr. Arnold for
the defense_stated that he desired time to examrine ¥r. Pennington
aﬁd Mr. Liddell, the other two bailiffs in charge of the Jury,
who were then absent and asked the court to give him time to make
the proof.

After the hearing of this request and the above evidence, the
| Court ruled: "Wwell, I.am going to charge this jury on this case, .
and I will give you an obportunity, dpn't you understand, after
'nirds, to complete your showing—@beut that, but—I will overrule |
the motion™". | -

During the hearing of tﬁTbgmotion for a wmistrial and when
the witness Charles F. Huber was on the stand and swore that he
heard-no cheering on the Friday afternoon referred to, and—that.
the jury did not hear 1it, there was applause among the spectators,
on accaint of the stafement that the jury did not hear the cheer-
ing. Mr. Arnold called attention to the applause, gtating to the
- oourt“thatwfhe crowd could not be held in evén while they were
making this investigation. '

.o The Court paid no—further attention to this gpplgn53w$han to |
:ﬁtff:ifﬁ?‘?“ Jgetﬂwﬁg% IB'%;T- x_with ybdﬂéﬁ~"7§§%§er"‘J‘ jf.‘" SRR S

1" 1In failing!to grant thelmistrial requested; the Court erred.

The motion, taken in connection with, the admitted and proven
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facte, movant contende, olearly show that the defendanf\was not
having a fair tfﬁal by reason of the great exciteuzent of the
crowd. The court'room was in an exceedingly small building, on
the ground floor, and wae crowded during the whole of the trial
and defendant contends that this prejudice and animosity of the
cxowd against him, as shown by the-frequent apblause, necessarily
rcached the jury box and prevented him from having a failr trial.
As permitted by the Court, in his order,just aforesaid, we
attach hereto in supportlof_this motion for new trial—the affida-"]|
| vits hereto attached, marked Exhibit J to AA, both inclusive,

|and eaid Exhibite ere hereby made & part of this motion for

new trial.

65. Because the defendant contends he did not have a fair
and impartial trial; by an impartial jury, as provided by the

Constitution and laws of this Ttate for the following reasons,

to=wit: o

(a). On August 6, 1913, during the trial,vthe defendant's counsel
moved to rule out the testimony of the witﬁess=00nley tending

to show acts of perversion and acts of immcrality on the part

RAT At (pees AT A

17

of the defendant, wholly disconnected with and disasscciated from

,.
=

. this crime. The Court declined to rule out said testimony and

= TEY

immediately upon the gtatement.of the Court that he would let
guch testimonﬁ remain in evidence before the jury there.was

1 instant, pronounoed and continuous applauseAthroughout the crowded
Court room where the trial was being had, by clapping of hands éhc
by striking of féet'upon the floor.

While the jury was not then in the same room where the trial
was being had, they were in a room about 50 feet from where the
judge was aitting‘gnd about 30 feet from portions of the crowd _
agplauding, and so close that perhaps the jury could have heard
the appf%dipg, ' . | T e i

(b). And again durihg the trial, ¥r. Arnold, one of the counsel
for the d_iend&nt, in thé'preéenoe of the jury, objected to

a question asked by the- solioitor, and the following

o 11@;*“‘°MK0L9 R _uﬂquw,$w »aygk”;ﬁfﬁwa:
N “’" -, Tk a3 . 5 .

“¥r. Arnold- I objeot to that, "vour Honor, that is’ enteriﬁg the.

Qrders on that book merely; that "'is not the question he is- askin

'_ndw at-all.e— - : j_ /R 6.
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ehouting "Hurrah for Dorsey". At that time the. 1ury

_the oourt house. and what is known as the German Cafe a d near

‘ ax.lunghl,and 1n the heaong of the Jury shouted "Hurrah for  ,

( Referring to questions asked by the Solicitor Generall).
" ¥r. Arnold: He is asking how long it.tdok to do all this work
connected with it. ( Referring to work done by Frank the day
of the murder.) RIS pac

The Court: Well, he knéws what he is asking him.
(Referring to the Solicitor General.)

Upon this suggestion of the court that the solicitor knew -
what he was doing, the spectators in the court room applauded
by striking their hands together and by the striking of feet upon
the floor, creating quite a demonstration .Defendant's counsel
complained of fhe conduét of the spectatorsvin the court-room.
The court gave no relief exoert directing the Sheriff to find cut
who was making the noise.

(c)s During the examination by V¥r. Aﬁfold, counsel for the

defendant, of V. H. Kreigshater, a witness for the defendant, thexe

was laughter in the audience sufficiently generally distributed
thropghout‘the audience and loud enough to interfere with the'
exatination. Mr. Arnold callied the Court's attention to the
interruption‘fOr;the‘purpoee“of’obtaining some action from the
Qourtm%hereon.

The Court stated that if there was other disorder, no one
would be permittéd in the court room the following day and

requested the Sheriff to-maintain order.

(d). Thatduring the trial, on Friday, August 22nd, - 1913, when |

the court had- just adjourned for the day, and the jury
was ahout Boqgfeqtvawax_fgog_gggiooggt house proceeding north |
on Pryor street, as Vr., Dorsey, the Solicitor Genefal, waa3
1eaving the -court noém,'a»large crowd assembled in front of the
Court house, and in the hearing of the jury cheered and shouted
"Hurrah for Dorsey." ' —~—

(@) ~ That during the trial, on Saturday, Auguet 33, 1913,
when court adjourned and Mr. Dorsey emerged from the court room,

a large orowd, standing-on the street, applauded and checred him,

KH

\""..

enough to the crowd to hear the cheering and shouting. A portlon

of the orowd . moved up in front of the cafe at which the jury were
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| woula cla2ar the court room.

streets. Immediately upon receiving such signal and while the

,th&%—%hé court had dificulty in hearing the responses of the
vk jurors-qe e, -polled < oy Ma—iw‘d%ﬂuw?ged,:aag--vw.-«,

Dorsey."

(f)« On the last day of the trial, Wonday, August 25th, 1913
a large crowd, including many women, had assembled in the .
court room before court opened, taking up every seat in the
court room. The jury were in their room abodt 80_,fbet from the
court room, and as ¥Wr. Dorsey entered the room, the crqwd
arplauded loudly by clapping of hands and stawping of feet,
which the jury perhaps could have heard. The court did nothing
but admonish the ngp%q that if the applause was repeated, he

(g)« On ¥onday the last day of the trial after the argument
of counsel had been had and the charge of the court had been
civen and the case was in the hands of the jury, when Solicitor
Dorsey left the court room a very large crowd awaited him in from
of “the court house and shouted and applauded by clapping their

hands and shourting, "Hurrah for Dorsey."

A d

(h). When it was announced that the jJury had agresd upon a ver-

dict, the Judge of thg Superior Court, his honor L. S. Roan,
went to the court house wiich was a compardtively gmall room
on the first floor, at the junction of Hunter and Pryor

8treets, and found the court room packed with spectators.

Fearful of misconduct among the spectators in the court room,

the court of his own motion cleared the room before the jury

announced their verdioct. When the verd1ot of guilty was

O

rendered, the fact of the rendition of such verdict was signaléd

to the 'crowd on the outside, which consisted of a large

1 oconcourssand crowd of psople standing upon Hunter and Pryor |

court was engaged in polling the jury and before the polling ended
great shouts arose from the people on the outside, expnessing,gral
tification. Great applauding, shouting and halloing was

heard on the streets and so_gxéat became the noise on the streets

defendant oontends, that the defendant did not have a fair~and

"impgrtial jury trial and that the demonstration of the orowds

~
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attending court waes such as to inevitably affect the jury.
- The exhibits hereto attached marked J to AA inclusive are
made agpaft of this éround.
66.—Because the fair and impartial trial guaranteed him by

the constitution bf this State was not accorded the defendant
for the following reasons: v

The court room wherein this trial was had was situated at
the corner of Hunter and Pryor streets. There are a number of
windows on the Pryor street side looking out upon the strect
1 and-furnishing easy access to-any noises that would occur upon
the street. The ocourt room itself is situated on Hunter st.
15 or 20 feet from Pryor Sﬁ. There is an open alley-way
rurning from Pryor St., along by the side of the court house, and
there are windows from the court room looking on to this
| alley and any noise in the alley can easily be Theard in the
Court room. When oolicitor Dorsey 1eft‘the court room on the last
day of the trial, after the case had been aume%teH‘¥”—_£he ]

jury, a large and boisterous crowd of several hundred pBOple was

A
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standing in the street in front of the court house and as he

S5

Tl

came out greeted him w1th loud and boisteroue applause, tak1ng “hin

r=J

upon their shoulders and carrying him across the street into ths
Kiser.Building wherein was his office. This crowd did not wholly

diaparse during ths interval betwesn the giving of the case to

the jury and the time when the jury reaohea 1ts verdiot bpt
during the whole of such tlme 8 large crowd was gathereu_at tﬁe
*_.iuéﬁﬁiﬁaiéﬁlPryox and Lunter streets.'When it was announced that
the jury had reaohed‘a_‘Verdict,:hie HOnor,"Judge*L;;S. Roan,
went to the court room and found it érowded with spectatoxrs to suc¢h

an extent as to ‘interfere with the court's ordexly procedure, and

fearing wisconduct in the court room, his Honor cleared it of spe-
ctators, The jury was then brought_.in for the purpose of deliver~

ing their verdict. When the verdict of guilty was announced

X

a_signal was given to the crowd on the outside to that effeot.
1ha«iargeggnow}gg#ff:;ﬁfﬁmgtgggingﬂqggvhe outeide ohapfgi gnd ehy
outed and_hurrahed at the outset of the poll of the jury, and
before more than one juror had been polled to- such an extent

that the Court had some diffioculty in prooeeding with the

U2 L




4if—a witness knowingly and wilfully swore falsely in a material

++he—witnessJim Conley, who testified as to alding Frank in fhe

|credipility of witnesses to the jury, without any rule of law to

—and not binding upon Frank, a part of an affidavit made by the

poll of the jury, which was then in progress, and not
|finished. Indeed, so0 great was the noise and confusion without
that the Court heard the responsses of the jurors during the
polling with some difficulty. The court was about lO feet from
the jury. In the ocourt room was the jury, lawyers, neWBpaper men,
and ofrficers of the court, and among them there was no disorder.

The polling of the jury s an important part of the trial. It
is inconceivable that any Jjuror, even if the verdict was not his
own3>to announce that it was not, in the midst of the turmoil and
strife without.

The exhibits -J to AA inclusive-are hereby made a part of +this-
ground, and the Court will err if it does not grant a new trial
on this ground . o

67. Because the Court erred in failing to charge the jury that

matter, his testimony shall be rejected entirely, unless i% be
corroberated Dby. fgcts and 01rcumstances of the case or other cre-
ditabvle evidence.

The Court ought to have given this charge, although no

written request was formerly made therefor, for the recason that

disposal df the body, was attacked by the defendant as utterly
unworthy of belief, and‘he admitted upon the stand that he knew
that he was lying in toe affidavits made by him, with reerence
to_the -crime-and before the trial. - -
Especially ought this charze to have been given, because the

Court, in-his-charge to the—jury, left the quesition-of the -

govern them in determining their credibility.
'88. Becausé the Court permitted to be read to thse jury, over
the objection of the defendant made at the time the testimony -

was offered that same was {immaterial, ixrelevant incompetent,

e

L4

witness Minola McKnight, as followse: ,
P TG o ey DR $3.““‘;m¢e0/;]&ut last wedl - _»zﬁmﬁifﬁa”$43J_ .f
and one week she paid me $6.50. Up to the time of this murder

1 was gotting $3.50 per week and the week right after the murder
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I don't remember how much she paid me, and the next week they
paid me- $3.50 and the next week they paid me $6.50, .and tle
next week they paid me $4+ and the next week they paid.me %4. B
One week, I don't remember which one, ¥re. Selig gave me $5, but
it wasn't for my work, and they didn't tell me what it was for,
eﬁe just said "Here is #5. Vinola." '
The Court permitted this part of the affidavij to be'reaa to
| the _Jury over the objections above stéted, and in doing so erred

for the reasoné gtatad.

This was prejuaicial to the defendant, inasmuch.as 1t permiticu

vhe affidavit¢ of the witnoss ¥Yinola MeKnight vo be reaa tvo tThe
jury vo wransacuiuns betwewn horsolt ane ithe Seligg. with
which Frank haa no connection, but which the Solicitor Gensral 1n+
818Tsa showed that Frank's relatives Wore seeking to influence
this darkey by paying her money in addition vo thauv which she
@&rnous 1ho S?llgs ana Minola KcKmignv hau bovn #8Kkou ON Cross
oxaminavion 1f those staté@ents in this afficaviy wore truo,
and had donlwa that thoBo 8Ttatemonis were TIUg.
“ 69+ ( ppp) Because the Court erred in periémitting ¥r. Hooper,
for the State, to argue to the jury that the failure of the
‘defenae‘to croes examine the female witnesaes:wgg! in bsehalf of
the State, had testified to the bad character of Frank for
lasociviousness, was strong evidence of the fact that, if the’
| defendant had cross examined—them, they would have tostifiedto—
1nd1vidua1 1ncidents of immora11t§>on the part of Frank, that

E—

the defendants knowledge that they would bring out such inci-
dents.ﬁai théireaaon”fdr not orosa.examining tﬁe witnesses; and
that the jury could, therefors,. reasonably know that Frank had
been guilty of specific incidents of immorality other than those
brought out in the record. A

- Thedefendant strenuously objected to khis line of argument
on the part of Mr. Hooper and urged the Court to state to the
Jury that the failuro‘to cross examine any of said witnesaoa
1ust1fied ng 1n£erenpo—oa the part of the jpry that the croaaz

a%z!ttxon, A7 had, would have brOught out anﬁ%hing hurtful to
the general character of Framk: L

Thia the COurt deolined to do and permittod thq argument, and,

= g iy
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case, as I stated, in refusing to orces examine these twenty

in saq doing, committed error, for which a new trial should be

granted. | o "

70 (aqq) Because the Bolicitor General, in his argument to

the jury, stated, as follows: "The conduct of counsel in this

young ladies, refutes effectively and absolutely that he had
a good charaoter. As I said, if this man had had a good character,
no power on earth could have kept him and his oouneel from asking
where those girls got their informwation, and why it was they eaid
that this defendant was a man of bad character. Now, that is a
common sense proposition; you'd know 1t whether it was in a book
or not. I have already shown you that under the law, they hgd
the right to go into that character, .and you saw that on cross
examination they dared not do it----mu-Whenoversndey has evidencq
in their posseseioﬁ, and they fail to produce it, the strongest
presumption arises that it would be hurtful if they had; and thelx
failure to introduce evidence is a circumstance against them.

You don't need any law book to make you know that; that is true,

2z,

1 they didn't ask them? Whyt They dared not do it. You know it;

becaus e your—bomﬁbn sense tells you that whenever_a man can bring
the evidence, and you know that he has got it and don't do 1%,
the strongest presumption arises against him. And youw know, as
twelve honest-men-seekingto get at the truth, that the reason
these able counsel did not ask those hair-brained fanatics, as

¥r. Arnold called them before they had ever gone on the stand-

girlg whoee appearanoe ie as good as any they brought, girla
that you know by their manner on the stand are speaking the truth,

girls who were unimpeached and unimpeachable, the reason

if it had never been put -in the law books, you would know it."
This addfose 6f the Solicitor was made 1n-the hearing, and in
the presence of, the jury, without any protest or comment
on the part of the-Court. .
~ The defendant made no objection to this argument at the time
amw was being had, for the reason that similar argument made by
Nr. HOOper had been objected to by oounpbl, and their objeotion
pverrﬁled.-The objection made to the argument of Nr. Hooper was

not here repeated, for the reason that the Court had stated, in

- : .. 132, . _
the outset of the omse that objection once noted in the record
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”ﬁ@lofﬁI‘%o'%Eé‘défendant,"in that he, in substance, urged upon

|tere, reporters, and every thing else to have seen him. Frank

| Gentlemen of the Jury, that there never lived a woman conscious

| that ¥rs. Frank's conduot in not visiting her husband was

& ‘Q 1'!\' +_;;_ma kiﬁhlv Y,"'QJL."&U"QJI :\”'h) daf’:&n&}gk\ﬁ’ d_,ﬁ;g -

need not-in-similar instances be repeated, but that the Court
would assume that similar objections had been made and overruled.

This argumeng:of the Solicitor was not only illegal, but prej-

the Jury that a oross examinaéion of female witnesses for the
State, who testified to Frank's bad character for lasciviousness,
would, upon cross examination, have testified as to specific acts.
of immorality againet him. - _
71+v-(rrr). Because the Court permitted the Solicitor, over the
objection of defendant's counsel, to argue before the jury
that the wife of the defendant did not speedily visit him when
he was first taken under arrest, and that her failure to do 80
showed a consciousness on her part ttrat he husband was not in-
nocent.
In addressing this Queétion to the jury, the Solicitor said:

"Do you tell me that there lives a true wife, conscious of her

husbands innocence, that would not have~gone through snap-shot-.

said that his wife never went there, because she was afraid
that the snap-shotters would get her picture, because she

didn't want to go through the line of snap-shotters. I tell you,

of the reotitude and innecence of her husband who would not have
1gnwrthrvﬁiﬁzinapssh6tté?e;’féﬁﬁrtéfE;TEhd‘tEe'Edﬁigg_bf’anymﬂ'_
Rabbl under the sun- and you know it.

Defendant's counsel. objected to this line of Argument, when
the same was being made, upon the ground that fhe oonduct of hie_“
wife céuld in no sense be used as evidence of Frank's -guilt,—
and that the Solicitor had no right to argue as he did.

/jhe Court deolined to etOp the argument, but permitted it to-

continue. The Solicitor 1mpaasionately argued 1t to the juryf-

strong evidenee of his guilt. ' e

Y PR >

oour; errod 1n ﬁermittod tt to be mado and in not roprimand-

ing the'Solicitor General for the making of such an argument
78 (sls). Beoauae-the Court permitted the Solioitor General,

oy o Tl 8B
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in arguing the relative value of the expert testimony delivered Yy
the physioiané called for the State and defense, to intimate
that the defense, in calling its physioianp had been influenced
by—the—tho“fact"thatmoertain—physiciana~calied-woré~the family-
physicians of some of the jurors. In discussing it, the solici-
tor said: "It"would not surprise me if these able, astute ‘
gentlemen, vigilqnt as they have shown themselves to be, did
not go out and get some doctors who have been the family phy-
sicians, who are‘well known to some of the members of thie'
jury, for the effect it might have upon you; and I am going to
show that there must have been something besides the training
—of these men, and I am going to ¢trace them with our doctors, I
can't see any other reason—in God's world for getting out and
g%tting these practitioners, who have never had any special tro-
ining on stomach analysis, and who _have not had any training on
the analysis of tissues--1like a pathologist has had,exce:t
upon that theory."
' Objection was made to this argument of ths Solicitor, at the

,timé it was being made, upon the ground that there was no
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evidence to support any such argument; that it was illegal,

2NTIEY

prejudicial, and ‘highly improper.

730 Bedause the Juror A. H. Henslee was not a fair and
_igpggt1§leuxnr,;buthuas prejudicad against the defendant wh@gﬂ%_
he was selected as a juror, had previously thereto formed and
oxpresséd a decided opinion as to the guilt of the defendant and,
when .selected as & juror, was biased agéinst the prisoner\in
favor of - the Stafo. Affidavite are hereto attached and marked
Exhibite A, B, C, D, E, I, BB..CC. DD. EE and J. J. KK. LL. NN,
NN. which are hereby made a part of this motion for new trial, °
Affidavits sustaining the character of the witnesses against
said Henslee are hereto attached, marked Exhibits FF, GG,HH and I
 The oonduot of this juror, as shown by the affidavits and
‘other evidenco, the_condizion, conduct, and state of mind of
\l;,_&gpie lror {a_conolusive that the defendant did raf have a fair. |

. and 1mpartia1 jury trial, as provided by the laws and the-— — —{ —

constitution of this State, and a new trial should be granteds.

Upbngfp;lure-to doso{ the Court will commit error.

; N ‘;/:3ff?'
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_ to, And at the time of, his selection as a juror shows that the

lof this State, for the following reasons , to-wit.

| of the court, and in going to and from from the court room morne

| crowd could be heard during a part .of the trial.

Yor the defense, made an objection to the argument of the

A74. Bscause the juror Johenning was not a fair and impartial
juror, in that he had a fixed opinion that the defendant was
guilty prior to, and at, the time he was taken on the jury and
was not a fair and impartial and unbiased juror. Affidavite showiﬂ
that he was not a fair and impartial juror are hereto attached and
marked Exhibits E. F. G. K.and.I, and made a part of this motion
for new trial. ~

The Opihion, conduct and state of mind of this juror prior

defendant did not have a fair and impartial Erial, as provided by
the laws and the Constitution of this State; and, because of the
unfairnese'and-impartiality of this juror, a new t:ialvahould be
granted, and the Court will commit error in not granting it.

75. Because thia,defendant,_as he contends, did not have a

fair and impartial jury trial, guaranteed to him Under the lawg

7

_Public sentiment seemed to the Court to be greatly against him.

‘The court room was a small room,Aand during the aréu ment of #

the ocase so far as th? Court cguld see about every seat in the
court room was taxen, 1h and without the bar, and the aisles at

each end of the court room wﬁre packed with spectators. The Jury,

in going from the jury seats to the jury room, during the session

ing,Aevening an@ noon, were dependent upon passage-ways made |
for them by the officers of Court. The bar of the court room it-
self was o}owded, leavihg only a small space to be ocoupied by
counsel in thelir argument to the ‘jﬁry. The jury tox, when

ocoupied by the jury, was inclosel by the orowd sitting and

~ . )
standing in such olose proximity thereto that the whispers of the

When the Court'o attention—was—oa&led to this he ordered the - 4

s **“‘-Q»-MY m:’ ““" . F{,-Qf‘(,,_.ﬂ'“_'_ =y
Sherirf td move’ the orowd baok, and this goae. A e &

S —

During the argument of the aolioitor, ¥r . Arnold of counael
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solicitor, and the orowd laughed at him, and ¥r. 4rnold appealed
to the court.

On Saturday, prior to the renditioq of the verdict on ¥onday,
the VCoq:rt was ooneidering whether or not he should go on with
|the +trial during Saturday evening, or to what hour he should
extend it in the evening, the excitement in and without the
court room wae @o apparent as to cause apprehension in the mind
of the Court as to whether he ocould safely continue the trial
during Saturday afternoon; and, in making up his mihd aboﬁt the
wisdom of thus continuing the trial, his Honor conferred with,
while on the stand, and in the presence of the Jury, the
Chief of Police of Atlanta, and the Colonel of the Fifth Georgia
Regiment Stationed in Atlanta conferred with his Honor. Not
only s0, but the public press, apprehending trouble if the case
continued on/gatdrday, ﬁnited in a request to the Court that
he not continue the. Court on Saturday evening. The Court, being
thus advised, felt it unwise to extend the case on Séturday
eening, and continued it until ¥onday morning. It was evident on
¥onday morning that the public excite;ent had not subsided, and

that it was as intense as it was on Saturday previous. The same—

excited crowds were present, and the court house was. in the same
ocrowded condition. When the solicitor entered the court room he
| was met with applause by the large crowd--ladies and gentlemen |
present by stamping their<feet and oclapping their hands, while
the jury was in their room about twenty feet away. '

While ¥r. Arnold of the defenée was making a motion for a
mis trial, and while taking testimony to support it before the
__g§urt; the crdwd applauded when the witness testified that he
did not think the jury heard the applause of the ofowd on Ffiday
of the triml. The jury wae not in the court -room,but-—were in
the Jury room about 30 feet away. | ‘ '

" When the jury was finally oharged by ‘the Court, and the
case submitted to them, dnd when yrQ Dorsey left the court room,
R A oroth on St B e B oott T Tived WG 1 v e PR
streets cheersd by yelling, and clapping hands, and ye;ling
*Hurrah for Dorsey®: ' ' '
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When it was announced that the jury had agreed upon a verdict

crowds had thronged the court room to such an extent that the Cour

‘fplt Bogpd to oclear the court room before receiving the verdict.
This_the Court did. But, when the verdict of the jury waé ren N
dered, a large orowd had thronged the outside of the court house;
some one signaled to the outside what the verdiot was, and the crowd
on the outside raised amighty shout of approval. So great was the
shouting and applause on the outside that the Cdurt had some
diffioulty in hearing the response of the jurors as he called
them. | | - |
~The defendant was not in the court room when the verdioct was
rendered, his presence having been waived by his counsel.
This waiver was accepted and aocquiesced in by the Court, because
of the fear of violence that might be done the defendant were_hé
Lin Court when the verdict was rendered. |
When Wr. Doréey left the court room, he was met at the court

house door by a multitude, was hurrahed, cheered, taken upon’ the
| shoulder of a part of the orowd and carried partly to the build
ing Opgosite, wherein he had his office.

This defendant contends that the above recital shows that he

did not have a fair and impartial jury trial, that a new trial

1 ought to be granted, and that the court falling to grant such new
- trial,_ﬂill commit errore. o
In support of this ground of the motion movant—re%ere—to T

affidavits hereto attached marked Exhibits J to AA inclusive,
{and hereby made a—part of this motion for new trial.
76+ Because the Court erred in not leaving it to the jury to
say whether or not, under the facts, the wifneaa Conley was an
gooomplioe. | -
The state insisted that Conley was watching for Frank t9
enable him to have connection with some girl, naturally or
unnatuially; hndifrink seeking to get her consent and failingw
kille er to insure her ailence, and then employed COnley who' had
: proviousi;>been‘;ﬁf;§?%g for hiﬁ to-e;;;;;-éit*%o oonceal’EQr
| body. If Conley was aiding and abetting Frank in his transactions
with Mnxx_Bhngan,_and Lf, as .a natural and probablo result of
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such transaction, ¥ary Phagan met her death, then Conley

would be an accomplice of Frank, although he had no>personal part

in her killing.
The Court, under proper instructions, ought to have left it
to the Jury to say whether Conley was Or not an accomplice of
Frank; and, in failing t0o do, and because he failed to do 80 the
Court ocommitted error. | |
77. The Court erred in not charging the jury that if, under
instructions given them, they found—ﬁhat—ﬂoniey*washdn—acoomplice
of Frank, they could not sonviat FEank undd® Hhe testimony of
Conley alone;-but that,‘td do”so, there must be a witness other
than 'Conley or circumstances corroborating the evidence of Conley
78+ Because the Court permitted the witness Irene Jackson
at the instance of fhe solicitor General, and over the objection
of the defendant, made at the time the testimony was offered,
that the same was irrelevant, immaterial, illegal, and prejudicid
to the defendant, to testify substantiglly as follng;_
I remember having a conversation with ¥r. Starnes about a
: dreaéing room incident.I told him that Mf. Frank came to the door
of the drdsaing-rOOm while Emily Mayfield was dressing. He looked
and turned around and walked out-~Jjust pushed the door open and
.nlégked in. I don't _know whether he smiled or not. I never noticed
to see whether he smiled or not; he just kind of looked at us and
turned and walked out. I didn't time him as to how long he stayeq;

he juet came and looked and turned and walked out. At the time, °

Viss Emily VMayfleld had off her top dress and was holding her _
| old dress in her ‘hand to put it on. I did not repa;;—;hﬁze;he o
forelady, but ¥iss Ermilie did. I have heard remarks other thanu
those of Mise Mayfieldwqbout Frank going into the dressing room,
but I don't remember who said them, I just remember I heard
something about it, two or threo different times, but I don't
‘remember anything abgux it, just a few times. I heard the

ginls talking about ¥r. Frank going into the dressing room on |

;ro of three different oocasions. It was the middle of the w&ék——

s A o,
after-we ltarted to work thore, I don't romember the time. ¥r. Fn

ank aleo entered the dressing room when my siotor wag in there . -
laying donn; nhe Juat ‘had her feet up on_iha.xuble,




she had them on a stool, I believe,She waes dressed. I don't
remember how her dress was; I didn't 100k, ivpaid no,at;éntion_to
him, only he just walked in and turned and walked out; looked at
the girls that were sitting in the window and walked out. There
was gomething said about this, but I don't remember. I have heard
something about him going in the'room and staring at them, but I
don't remember exactly. Mr. Frank walked in the dressing room on
¥iss Mamie Kitchens. She and I were in there. I have heard this
spoken of, but I don't remember. I have heard them speak of other
”timea,”whdn I wasn't there. ¥r. Frank said nothing either time
when I was there. Thé’;oor was pushed to, but there was no way
to fasten the door. He pushed the door open and stood in the door;
the dressing room had a mirror in it. It was all one room, except
there were a few lockers for the foreladies, and there was a
|place where the girls ohanged'their street dresses and got into
their working dresses, and vice versa. There was no way for WMr.
Frank to tell before he opened thé"dpor what the condition of the
girls was in there. I do not know whether he knew they were in
there or not. That was the usual time for the girls to go in the
dressing room, undress and g2t ready to go to work, changing
their street clothes and putting on their working clothes.
Wé,had all registered on before we went up there in ihevdressing
room. Mr. Frank knew the girls had stopped there to register. The
da& he looked in the dressing room at ¥iss Mayfiéld, he smiled,
or made some kind of a face that looked like a smile--~emiling
lat ¥ies Mayfield, he didn't speak or didn't say a work.

This evidence was objected to for the reasons above stated,
and for the further reason that statements tending;to show the
conduct of ¥r. Frank with girls, in going into the dressing room
with girls, was intended to oreate prejudice in the minds of the
jurors against the defendant; and, not to illustrate the question
of whether he was or was not the murderer of-¥ary Phagan+ The—

TTJMA Y c_l-uu.a

Court overruled these objections and let the teetimony go to the

~ %

R IV
Ak uva.ug, BV, wWUValy Uvnut.n«v, e et Y L “uiie™ .\,\-

'above-stated.

79. (zzz) Because the Court permitted the witness,-Harlee

et L

rBranch, at the instance of the Solioitor Goneral, to testify to -
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|fifteen minutes later. The officers brought Conley into the

1i1ey said when he found the body he came up to ¥r. rFrank--called

" |and thut—he—wus—tnutrﬁatbd to go to the cotton room, which he

incidents at the Penoil Factory, wherein COnley, after having made
the third affidavit, purported to re-enact the occurence of ths
murder between himself and Frank, wherein the body of Mary Phagan
was taken from the office floor to the cellar of the factory,
the testimony permitted by the Court being sumstanfially.as follow
" I will have to give you the time of Conley's arrival at the

Factory approximetely. I was up there at twelve o'clock, and I
was a few minutes late. Conley had not arrived there then. We

waited until they brought him there, which was probably ten or

main entrance of the factory here and to the stair case--I don't
know where the stair ocase is here--yes, hereit is (indicating on
diagram) and they carried him up here and told him what he was
therefor, and questioned him, and ma&e him understand that he was
to re-enaot the pantomime. After a fow minutes conversation,'

and & very brief_;onVersation, Conley led the officers back here
and turned of to his left to a place back here: I guess this is

it ( indicating on diagram), right where this is near some toilets
and he was tel;ing his story as he went through there, and he said
when he got up there, he went back and found this body in that
place. He was talking éonstantly--all the time;'I don't know how
he made out a part of his etorye. Well, when he got back--—After

reaching this poinmt at the rear left side of the factory, describ-
ing the position of the body, as he stated it, he stated the head
was lying towarde the North and the feet towards the South, as

how long it took for the various @ovementai'l didn't time it: I

to him some point along here I should judge (indicating on the
diagram). I don't understand this dilagram exactly. And he
told him ‘the girl was dead, and I don't know just exactly what

Ly

Li;;;f said. I will try to eliminate as much of that conversation
-t

showed us; I don't know, it must be on the sam same aide of the
%
building about here.’ % audzzo(indioating). and he went in there.

ﬁ
$
%
>
%
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indicated, and there¥w&s-a cord around theéneok,'Ho—didn*t-statef—F ‘

know the time I arrived there and the time I left the factorye. quL
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dﬁﬁ(f”thﬁo nu“ta1ﬁ‘he’vumé Val UP O WHOBTLY /I-e. fruux’has, R

He nhowed us the cotton '‘Toom, and he saild ho went baok, and he
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| he come up and told M¥r. Frank atout it--that he would have to

elevator. He was enacting this all the time and talking all the

| they dropped it there, and ¥r. Frank told him to take it up and

| the elevator, and when they got tothe first floor, justbefore

‘ this office back - hevre, thie inner office, and he indioated ¥r.
' Frank'o desk and a desk right behind it: 1 presume this is. the

said he said he went baok, and he did go back, led us back, and
told about taking up the body, how'he brought it up on his

shoulder, and then; in front of a little kind of impression on the
wall, he said he dropped it, and he indicated the plaqe; and then

come and help him or something like that-- and that ¥r. Frank camd
back and took the feét. I believe he said, and he took the head,
and they brought the body up to the elevator and put it on the

time. He described how the body was put on the elevator, and
he said ¥r. Frank run the elevator down, and he went down on the
elevator. On this trip he went down in the elevator to the base-

ment; and he said ¥r. Frank helped to take the body out, and

carry it back, and he put the body on his shoulder and carried it
back to this saw dust which is away back here, and that he came

on back, and he saild there was some things in here which he threw

on this trash pile, and ¥r. Frank, he said, was up in the cubby
hole he said, somewhere back there-- and later he led us up there-
and that ¥r. Frank told him to run .the elevator up; so Conley

and the officers and the rest of us who were with him came up on

getting to the first floor, he said this was where ¥r. Frank got
on the .elévator. ¥r. Frank was waiting there for him. Then they
brought the Qievator on up to the second floor, and he had them
to stop the elevator, just, I.suppose, a foot or a little more
below the landing; and he uaid~M§. Fraﬁk jumped off when the ele-
vator was about that point, and after getting up, hg»séig Mr.
Frank went around the elevator td a sink that he showed us back
of the elevator, to wash ii;«hands, and he waited out in front
and he said he shut off the power while Mr. Frank was gone around
therej; and7when ¥r. Frank came back, they wenf‘in the office, ‘
and he led us on in the office through—-there 1Q§an outerfvlét

offioe there,_and_hn, came in thie way and oome through in

o
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two desks (indicating); that ¥r. Frank edt down in the chair at
that desk, amti he told him to sit at the other desk, and Nr.
Frank t0ld him to write some notes; and he was asked by some
of the officers to write what ¥r. Frank told him to write, and
he sat down there and wrote\éne note, and I believe---~I know
the note hehwrote, and i dont't know whether he wrote one or two
and that ¥r. Frank handed him sone money and that later he

took 1t back, and I don't remember whether he gave him the oigarJ
ettes and money before or after this, I don't re-call.

| Anyway when he was in here, after he had written the notes for-
the officers, I found it was time for me to get in the office
with my copy. He hadn't finished; hé was 8till sitting there;

and I telephoned in to the office for relief--someone to relieve
me-~ and I went to the office and I left him there in the office,
and I went in. I judge it was about a quarter past twelve when -
Conley got there. I must have gotten there five minutes before
that time. I left about one o'clock. They rushed Conley right

up the steps and, probably two or three minutesafter -he got—up |
there, 59 beg;gi:naotment, and he went very rapidly- we sort of
trotted to keep behind him. Questions were constantly asked
him by four or five of the officers. I have out out & good

| deal of Conley's talking; juet how much, I have no way of indicat

ing. He was talking constantly, except when interrupted by
questions. I didn't time it when I got there. When I got to

the office from the Policé Station it was tenminutes after twleve

and I‘walked down just about & block and a half. Conley got
there, I should say, about five minutes after I did. I left a
little after onej—prob&blylﬁivéwor—ten-minutes.'lt would be a
difficult thing for me to estimate how much time 1t took Conley -
t0 enact what he.did,'leaying out the conversation he had with
different men. While he was acting, he was acting very rapidly;
he kept ue on the trot. There is no way for me to give you my Op-
inion a8 to how long it took Conley to go through that demonstra4
'GJ.GII ¥ e ‘mm na"w;»‘w‘lmuwdv- vn;—v....?:i;:'f-.“.‘__f o ielanty '
differenoe bétween the -two-~between the time he waslaotinéuhnd“—\ )
taikin§ I don't attempt to do that.
The defendant objeoted to thie testimony, beoauoe;
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(a). Thie so-called experiment made with Conley was solely

an endeavor on their part to justify hie story;

(b). The ®ayings and actings—of Conley, as aforesaid, not
under oath, had and made without orose examination, and r;ported
by the witness to the oéurt, the net result of which is a repi-
tition of Conley's statement, without the sanction of an oath.

(c). That Conley went to the factory immediately after making
his last affidavit, that that last affidavit is not the way
he tells the story on the stand; .that he tells it wholly differentg
ly on the stand, at least differently. in may particulars; that 
it cannot help the jury for Conley to go to illustrate that

affidavit when he says novw on the stand that much -of it was a
lie, and that it did not happen that way at all; that this
(‘evidence was of another transaction,ﬁnot binding upon this
defendant. | |

The Court overruled the objection and admitted the testimony
to the jury, and, in doing so, committed error, for the reasons
_above stated.

80. (aaed). Because the Court over over the objection of the
defendant, made at the time the evidence was offered, that the
same was immaterial, incompetent, illegal and prejudical to the
defendant, permitted the Soliéitor General to ask the following
| questions,-and the witness, VWiss Maggle Griffin, to make the

foiig!&ng—agswarﬁ}'
Qe Are you acquainted with the general character of Leo:u4

Frank for lasciviousness, that is hise rélatione,with women ?

-Ae Yo sir. | _ ' » )

' The Court admitted the above questions and answer, over
objegtion of the defendant as aboie stated, and thereby erred
for the reason stated. _

-8l (bbbﬁ. Becauae the Gourt over objection of the defendant,
made at the time the evidence was offered, that the same was

immatorial, incompetent, 1llega1 and prejudioial to the defendan

L oipy i shod *n flind tor Danaral so.nqk. mg fg\g.owinz auestidns,
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and the witnees vias Myrtie cato, to make the tollowing answer-~
1 Q. ¥isse Cato, I want to msk yourone other question, also.

Are you aoquainted with the general character of Leo M. Frank
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for lasciviousnees; that is, his relations towards women?
A. Yes sir.
Qs Is it good or bad?
A. Bad.
| The Court admitted the above questions and answers, over Ob- |
Jection of the defeflant as above stated, and thereby erred,
for the reasons stated. ’

83. (cocct). Because the Court over objection of the defendant,
made at th? time the evidence was offered, that the eame was
immaterial, incompetent, illegal and prejudicialr to the defendany
permitted the Solicitor General to ask the following questions,
and the witness, ¥ra. H. R. Johnson, to make the following
answers:
| . Now, are you acquatinted with his (Frank's) general
character fbr lasciviousness; that is, his general character
| towards womeﬁ generally?
A. No sir, not very much.
Qs Not wvery much? Well, answer the questioh; yes Or no; are you
aoquainted? ' . -

Q. All right, she said, not very much.

The Court admitted the above questions and Bnewer, over

the objection of defendant as above stated and therdYerred,.
for the reasons stated. o

83 k&ddd) Because the Court, 6ver the objections of the defen-

dant, made at the time the evidence was offered, that the same

was immaterial, inoompetent, illegal and prejudicial to. the
defendant, permitted the sblicitor general to ask the followiﬁg'
questions, and the witness ¥iss Xarie Ka;st, to make theAfollowiﬁg
answers: ) > =~
Q. Pad; now, ¥ies karst, I will ask you if you are aoquainted with
his (Fragis) general character for lasciviousness, that is, his
attitude towards girls and women? |

A. Yes air.

s A o h:- =
over the

The court admitted the above quostiona and ans

', RO @ag charaoter gaorL ar ,badt As Bad, O ey e o)
o = SR ! .. N—
ers,

objeotion of the defendantwga.appquatated,Agnd thqreby erred

for the reason etated.




(eee@). Because the Court, over the objection of the defend
dant, made at the time the evidence was offered, that the same
was immaterial, incompetent, illegal and prejudicial to the

defendant, permitted the solicitor general to ask the following

questions, and the witness, V¥iss Nellie Peté‘%o make the

Q. Is it good or bad? A. Rad.

lobjection of the defendant as above stated, and thereby erred,

_waé immaterial, incompetent, illegal and prejudicial to the

dant , made at the time the evidence was offered, that the same

8 Q. Is. that good or bad? A. Bad.

following answers:

Qe Are you acquainted with his (Frank's) geheral character for— —-

lasoivioueness; that is, with women“prior to that time?
A. Yes sir.

The Court admitted the above questions and answers, over

for the reasons stated.
- 85 (£££f) Because the Court, over the objection of the defen-

dant, made at the time the evidence was offered, that the same

defendant, permitted the Solicitor General to ask the following
questione, and the witness, Wiss Xay Davis, to make the foilowing

answers: | .

Q. I want to ask you another question, Are you acquainted with

the general character of Leo M. Frank, prior to April 236, 1913,

as to lasoivioﬁ;ness, that -is, his relations with girls and women%

A- Yes.

Qe Is that good or badr A. Rad.

The Court admitted the above ques;ions and answers, over
objection of the defendant as above stated, and thereby erred,
for the reasons 3tated..'

_”86.j(gggg)“Bacguae—the~eourt,~ove*—%he—objeotignmof;thﬁ_dafegzﬁ

\ . S
B wvaa immaterlal, incompetent, illegal and prejudicial to the
defendant, permitted the Solicitor General to ask the following
questiona, and the witness. Mre. Mary E.. Wallace,’ to make the
— following answers:. - , ’
.. Ja. 1 will aek" ow if you are aoquainted with biq&iﬁheral o
R :'l___(_::w TR e - o A.b?"' 2 S ——— .
> oharaoter for ﬁasoiviousnese; that ia, aa to’his (Frank'a)

axtitudo with towarde girle and women? A Yes sir.
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The Court admitted the above questions and answers, -over
the objection of the defendant as above stated, and thereby erred,
for the reasons stated.

87 (hhhh). Because the Court over the objéction of the defen-
dant,made at‘the time the evidence was offered, that the same was
immaterial, incompetent, illegal and prejudicial to the defendant,
permitted the solicitor general to ask the following questions,
and the witness, Miess Estelle Winkle, to make the following
answers: |
Q. Are you aocquainted with his (Frank(s ) general character for
lasciviousness; that is, his relations with girle and women?
| Ag Yes sir, Is that Good or bad? A. Bad.

The court admitted the above qQuestions and answers, over
objection of defendant, made at the time the evidence was
offered, and thereby erred, for the reasons stated.

88 (i1iii) Because the Court erred, over the objection of the
defendant that the same was irrelevant and immaterial and prejud-
icial to defendant, in permitting the witngas Louis Ingram to N
testify as followss *

" I am a conductor for the Georgia Railway & Power Co., I come
to town of them cars coming in on English Avenﬁé going to Cooper

stf%et, known as the English Ave., car. I have seen them come in

Jand been on 1t when it-eome—iny, the English Ave., car due at the

jdnction of Varietta and Broad sts., according to 'schedule at
13:07. I have seen the car due at Marietta and Proad Sts., accord-
ing - to«achedule at 13: 07, the English Ave., car, eeveral ]

time come in ahead of the car I was coming in on, ae much ahead

{as four minutes, I saw a car that came in this morning that was

due in town at 8:30 &nd 1t -got in at 8:234. I know the WNotorman
Vatthewao-lvhave.seen his car ahead'of time. I could not say how
|oftene®

The Court permitted this testimony over the objection before
stated, and in doing 80 erred for the reasons stated. This was
' prajudicial to the defendant becauae it tended to show that at .
;tn§imea Gthar'Eﬁﬁh on'the uuy~vI“1ﬁe g@iae&, td@ Lngllan Ave. oar:
| which.on ‘that day was run by the witnoee Notorman Matthews, had ‘

reached Uarietta and Broad Sta., four minutea ahead of time. It .

l‘/é




- maké_thewEngliah_Ame;, Qar_foﬁxuminuteg ahead of timee. I have R

| reached ¥arietta and Broad Streets four minutes ahead of time.

’ AVO., %&r I'B'H 00. "Bﬁ*streeu b lchY’ Litf wouav pvlu;&uvvdn $ *

J diacredit their statement- that the oar was on sohedule time

féoame material to determine what time this English Ave., car
reaohéd Broad Street éﬁ the day of the ﬁurder. The motorman Kat-
thews and the 'oonduotof, awdre that on that day the English
Ave., oar reachéd Broad Street at 12:07. The Court permitted -
this and other like testimony to be introduced as tending to
discredit their statements thaﬁ the car was on schedule time
ﬁhat day. In doing this the Court erred, for the fact that

the English Ave., car was ahead of time as much as four

minutes on other days did not indicate that it was ahead of time
on the day of the murder.

89, (33ij) Because the Court erred, over the objectionof the
defendant that the same was irrelevant and immaterial and preju-
dicial to defendant, in permitting the witness W. D. Owens to tes-
tify as follows: ‘ ‘

. I run on what is known as Route Eight, White City to Howell
Station, for the Georgia Railway & Power Co., We were due in
town at 12:05. My schedule is ahead of the Cooper Street. and
“English Ave., schedule two minutes I have known the English Ave
and Cocper .street car to get to the junction of ¥arietta and
 Broad Streets ahead of my car. The English Ave., car is due there
at 12:07; my schedule at 12:05. I have known the English Ave.,

car to get there as much as two minutes ahead of-us. That would

known this to occur after April 36th, I don't know whether it oo~
curred prior to that time" |

The Court permitted this teatim&ny over the objection before
stated, and in doing so erred for the reasons stated. This was
prejudicial o the defendant because it tended to show that at
timea—other th&n on the day of the murder, the English Ave., car

which on that day was run by the witness Wotorman ¥atthews, had .

I beoame material to determine what time this English Ave .,

car reached Broad Street on the day of the murder.: The Motorman

Vatthews and the conductor, awore that on that day the English

e e CAT I

this and other like testimony to be introduced as tending t?} <

v_that day. In doing this tho é%urt errod, for the faotfthat tho




English Avenue car was ahead of time as much as four minutegmon

other days did not indicate that it was ahead of time on the
— . |day of the murder. | | | ‘

. 90+ (kkkk). Because of the following colloguy which occured
during the trial and while the witness, John Ashley Jnnol,
wae on the stand, during the cross examination of Jones by the
Solicitor: - |
Qe+ You never heard an&body down there say anything about Mr.
Frank's praotices and relations with the girls.
A. Not in the Pencil Factory.
Q. Not &t all? You never did talk to any of these young girls, ; |
did you? o
|A« Nu, I don't happen to know any of theme.
Qe Or any of the men? - — o
A. No. 7
Qs You don't know what kind of practices ¥r. Frank may have carri-
ed on down there in the Pencil Factory? o o

A' NO. - T

[RAZSFE (o2 [ R R TN

| Qe You don't know, you never heard anybody say that ¥r. Frank

3

,_
2

would take éirle in his lap in his office here?
e A NO_O;_

£ d
’

f o :’»‘9)"{7}-

('Here objection was made by ¥r. Arnold) | — -

The COurt- On oroas examination he oan aek him if he has heard

4 s

of certain,thinge. =

¥r. Arnold: Up to April 36th?

The Court, Yes sir.

— | ¥r.Dorsey: I am not four-flushing or any .such thing; I em

‘going to bring the witnesaea here.

]Q+ You never heard of Frank going out thefe to Druid Hille

and being caught did you, before April 36th?
A.'No; but our reporter, it was-hisbusiness to find out; andtf |

. ]he had found it out, he oertainly would not have issued such a

poliay. ’

Q. Now-about twelve months ago, you never heard of Frank kiasing
SR W . . e — ey
= 'vh-‘*"‘r«y

B bsﬂs‘ W p.tv.,, SUg A oumra'n nq,y‘wvzr mrbrr““nreden argdnw

<

there.

1LY No, I never heard such a thing.

/71_?‘ R




Q. -You never heard of that at all?

A. I never heard that. I had been in ¥r. Frank'see—

Q+ YOu never talked to Tom Blackstook, then, did you? -

A I haven't.the_plaaauza_nﬁ_LLJ_BlAngiggk'a aoqpaintenoe.

Qe+ Did you ever know ¥re. L+ D. Coursey?

A. I can't say that I ever heard of her.

Qe Mieeguyr%40~cato,.you never heard of her, and that he would
£0 into thém—m= _ .' .

A. ¥r. Dorsey, I have been down there.

i Q. f‘ By the Court He. wants—toﬂknow if “you ever—heard—of—that

| before. '

Q. He made no apology and no explanation, but juet walkgéﬁg;ght
on in there when they were lying on the couch?

A. I never heard thate. |

Q. Did you ever hear of his putting his arms around ¥yrtie Cato
in the office?
|« No sir. | [
- 1 Qs Did you ever hear aboﬁt fhe time he weht in on 1ittle Gertie
Jackson, that was sick, lying in the dressing room with her

dress up, and stood up there and looked at her, and hear any talk

of the girle there about his attitude?

§
/s
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A. No sir.

Q. Did you ever hear about his frequently going into the dress-

ﬁ___*Ting room with Vernie ¥cDaniel?

- |
A. No sir.

Q+ Did you ever hear of the time it was sald that ¥iss Pearl
Burrelsor --about five years ago, when he held out the money
' in one hand and put his hand on the girl, that she threw the
monkey wrench at him? You never heard of that time?

A. ¥o sir. - '

Q. Did you ever talk to ¥rs. ¥artin Dunoan?

A. No sir, not that I knOW of .

Q. Did you ever hear them say that he paid epeoial attention

i \ ~ - " ; . .
-»../‘..,,__4A~' - ,—-——.-,,-r" SN, W e

:\_u__*to ‘the girhe, and winked and smiled at them, and had nud R
= A piotures hung up { o hie office, “and wa atouﬁﬁ‘hnd’axappbd B P . o
‘i*éljgtris—on the seat? ' \ o

Q..oair. : - /1.1[6] — : —

Sk w2l e yiee Wingate, 34 ¥ille streot, d1d you ever talk to Hor .




about Frank?
A.
Qe
A,
q.
A,

No sir, I don't know her.

Dcnegan
Did you ever hear Ce. D. Duncan, talk about Frank? -
No sir.

‘'You never heard any of these factory people talk about him?

'S

No sir.
The Court erred in permitting the Solicitor, although the
witness denied hearing all of the remarke referred to, to say
in the presence of the jury that he was not féur-fIUshIng, but — -
that he was going tobring the witnesses there, thereby imprOperly
-] saying to the jury that he had such witnesses and meant to bring
them in. i

The Courf erred in not withdrawing this whole subject from
the jury and in not rebuk;;é the Solicitor General for
injecting the questions in the case and asserting that he had
witnesees to prove the things asked about.

These suggeétions and intimations of the Solicitor General
were exceedingly prejudicial to the defendant, and for making thﬁ

he ought to have been severally rebukéd by the Court;—and—feailure

of the Court to do so was cause for a new trial.

91. (1111) Because the court erred in charging the jury as fold
lows: -
| " Is Leo ¥. Frank guilty? Are you satisfied on that beyond
a reasonable dogﬁt from the evidence in thie case? or is hie
plea of not guilty the truth.

The Court erred in putting the proposition of the defendant's
guilt or innocence to the jury in this manner, because the |
effect of the same was t0 put the burden upon ths defendant
of establishing his plea of not guilty, and the further effect
wag to impresgg upon the jury that unless they belisved tkat
thé_defendant'e plea of not guilty was the truth that théy could
| not acquit. The tendency of tpis charge was_ﬁg_iﬁgzgsa upon the
jury that they were to consider only upon fhe one side as %o whe{
Ltxow metterssnn ¥ Frapk eutlty gr.ungp the giner o 149, shey were
of not guilty, and there was no middle ground in the case, and

. | movant saye that the error in this charge is that it leaves' entirs

m

to consider only the question of ‘whether they belleved hié”p1e%/;J/-w“ﬁ .

‘ 18D, - . :
out of view the consideration of the third proposition whioch the | -




‘| Jury had the right to oconsider, and that is as to whether,‘even
though they di&—not;believe his plea of not}guilty“the truth,
still if they had a reasonable doubt in their minds of his guilt
they should acquit him. : -
93. (aqqq) ¥ovant further says that a new trial should be gr-
anted because of the following: ‘ st
¥r. Dorsey, the solicitor general, in the concluding argument,
made the following statement. - '
"Now, gentlemen, ( addressing the jury) M¥r. Arnold spoke to you
labout the--Durant-ease. That-oase 1s a celebrated ecase, It-was—said
that that ocase wae the greatest crime of the century. I don't
know where N¥r. Arnold got his authority for the statement that he
made with reference to that case. I would like to know it."
Whereupon the following coiioquy occurred:
' ¥r. Arnold:; I got it out the the public prints, at the
time , ¥r. Dorsey, published all over the country: I read it in
the newspapers, that's where I got it."
—;—MntrDorsey ( reéuming): "On April 15, 1913, ¥r. C. ¥. Pickett,
the District Attorney of the City of San Francisco, wrote a letter"
¥r. Arnold: I want to object to any communication between
Nr. Pickett and Wr. Dorsey, it's just a personal letter from
this man, and I could write to some other person there and get
7 informﬁtion satisfactory to me, no doubt, just ad ¥r. Dorsey haa—
done, and I object to his reading anly letters or communications fx
anybody oyt there."

TUNr, Doreey:'This is a matter of>publio notoriety, Here's his .

reply to a telegram I sent him, and in view of his statement, I
‘have got a right to read it to the jury". | '

" Mr. Arnq}d: You can argue a mattar-of public notoriety, you
- |can argue a watter that appears in the public printe,- my friend
| ¢an, but as to_hie writing partioular letters to partioular men,
why, that's introducing evidehoe,;and_l_mnﬂj_gbiagi_to it; he
has got a right to state simply his. recollection of the»éodurrenn
s e '*‘"v_j"_' S ~ ..":-;.‘._’;,;}:t__.'.;;";i:“,;‘_'::,; _ '..:;‘;'?i“"'.,.i_*;&%\ lée.-'__:;;'{z:;_.!;:;i‘-:ead’ A

~;j%ny<1atters or telegrams from any par%ichlar'pOOple.Qn the

nubjeoi::"~
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. ¥r. Dorsey: ¥r. Arnold brought this in, and I telegraphed
to san Francisco, and I want to read this telegram to the jury;

can't I do itg®
H_g“vr. Arnold: If the Court please I want to objeot to any
partioular letter or telegram, I can telegraph and get my
information as well -as he can, I don't know whether the infor-
mation is true, I don't know who he telegraphed about'it; 1 have
got a right to argue a matter that appears in the public prints
‘| and. that's all I argued,;ﬁhat'appears in the papers,- it may
be right or wrong, but if my friend has a friend he knows there
and writes and gets some information, that's introducing
evid;nce, and I want to put him on notice that I object to it.
I have got the sameright to telegraph there and get my own infor-
mation. And besides, my friend seems to know about that ocase pres |
[ty well, he's writing four months ago. Why did he do itp"
¥r. Dorsey, (resuming): "Because I anticipated some such claim
would be madé in this presence."
n, ¥r. Arnold: You antiocipated it, then, I presume, béoaﬁ;;
you knew it was publiabgd; that's what I went on",
¥r. Doresy (resuming); " I anticipated it, and I know the trutk
about that case®.
¥r. Arnold, I'bbjeotyto his reading any communication
unleas I hgygfhe right to investigate it also; I am golng only - -
on what I read in the public press. April 15th, is nearly two
wesks before the orime is alleged to have bsen committed. I #ant
to record an objpotiona right now to my friend doing any such th-
ing as that, reading a telegram from anybody picked out by my
{friend Dorég; to gi%é-him.xhe kind of information he wants for

| hie speech, and I olaim ths right to communicate out there

myself and get such information as I can, if he's given the
right to do it." : ; |
*_The Court:~ I'll either have to expunge from the jury

what you- told the Jury, in your argument, or --~"

" ¥r. Arnold- I don'% want it expunged, I stand on it."

“The Court: 1 have either got to do ono of the two.

"¥r. Dorsey: No eir, can't T stated 'fo this jury what I know

about 1t, as well as he oan state what he known'?
v ”5-21 .




-®, ¥re Arnold: Certainly he can, as a matter of public notoriety,
but not as a matter of individual information or opinion",

"The Court: You oan state, Nr. Dorsey, to the jury, your
| information @bout the Durant case, just like he did, but you can
read. anything,- don't introduce any evidence".

¥r. Dorsey (reauming) "Wy information 48 that nobody has ever
confessed the murder of Blanohes Lamont and ¥innie Williams

But, gentlemen of the jury, as I'll show you by reading this
book, it was proved 'at the trial, and there ;an. be no question
upon the fact, Theodore Durant was guilty, the body of one
of these girls h&ving been found in the belfry of the church in
question; and the other in the basement, He:é's the book  -——
containing an account of that case, reported in the 48 Pacifioc
Reporter, and this showed, gentlemen of the jury, that the body
of that girl, etripped stark naked, was found in the belfry of
Emanuei churdh, in San Francisco, after she had been missing-for -
two weeks, It shows that Durant was a medical student of high
standing, and a prominent member of the church, with superbd
character, a better ocharacter than is shown by this man Leo W.
Frank, because not a .soul ocame in to say that he didn't enjoy

the confidence and respect of every member of that large congre-

gation, and all the mediocal students with whom he associated. An-
other thing, this book shows that—the crime was oommitted on- 18951
and this man Durant never mounted the gallows until 1898, and the
facts are thatmhig_mothef took the remains of her son and tremat
ed them, because she didn't ﬁanﬁ)them to fall into the hands of
the medical studenta, as they would have d&ne ih the State of Cal-
ifornia, had she not made the demand and received the body. Hencs).
that's all poppy-cock he was telling you about. There nevef was a
guiltier man, there never was a man of higher character, there
never waaAa more courageous jury or better satisfied oommunit&,
than Thedore Durant, the jury that tried him, and the people of

san Francisco, whers he lived and committed his gorime and died .%| .

-»ruubxgn$_saya‘that a nev.trigl should be graﬁted,'BEEEﬁso of
the 'fact that the Court did not squately and unequivocally rule|"

that the jury should not coneider the statement Wr. Dorsey made

s to the lstter, C. U.’?}QEOtt, the District Attorney, had
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written, and <that a new trial should be granted because the
argument wag illegal, unwarranted, nof sustained by the evidence,

F — -

and tended to inflame and unduly prejudioo the jugy'a mind.

Neither the letter from Piokett nor the telegram was read further
than is shown in the foregoing statement.

93. The movant says that a new trial should be granted because
of the following grounds:

The Solioitog General having, in his concluding argument,
made the various statements of fact about the Durant case, as
shown in the preceding ground of thié~motion, the judge erred
in failing to charge -the jury as follows, to-wit:

The jury was instructed that the facts in other tases read
or stated in your hearing are to have no influence upon you in
making your verdiot. You are to try this case upon its own facte
and upon the Opinion you entertain of the evidence here introduced

9¢. Kovant says that a new trial should be gzgnted because of]

the following ground-

The Solicitor General having, in his concluding argument, made
the various statements of fact about the Durant case, as shown in
the preceding ground of this motion, the judge erred in failing
to charge the jury as followe: to-wit: The Jury are instructed
that the facts in other cases read or stated in‘§our hearing
are %o have no influenoe upon you in making your verdict,

you ‘entertain of the evidence here introduced.

7 95. (ssss) Because the Court should have given in charge the
1g§§gggtjona/ﬂet-£qgtg in the preceding ground, because of the
following argument made by the Solicitor General, in his conclud-
ing argument to'thq jury, said ar;ument being @ discussion of the
facts of otheerases, and requiring such oharge as was requested,
the remarks, of the Solicitor General in. conolusion, being
|2s follows- - | B

" Oscar Wilde an Irieh knight, a.literary man, brilliant, the
author of works that will go down the ages,--Lady Windemere's ()|
| Fan, De Profundis, which he'wrotQ*Whiie oénfihed in jail; a maL

,ﬁhofhad_the_offdrntery an§$€if‘bolﬁness, when the ¥arquis "of Qusen

8te rry saw that thers was omething wrong between this intelleotg?;”_
y giaht and_his qoh; aought-to-bro&k—up—thair—cbmpaﬁianhip3 v

»
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he sued the Warquies for damages, whioch broughf retaliation on
the part of the Harquié for oriminal practvices on the part
of_Wildo, this intellectual giant; and wherenar“the_Engliﬁh,,h____M
language is read, the effrontery, the boldneass, the coolness of
this man, Ossar Wilde, as he stood the oross examination of the
ablest lawyers of English,- an effrontery that is oharacteristic
of the man of his type, that examination will remain the subject
matter of study for lawyers and for people who are interested

in the type of prevert like this man. Not even Oscar Wilde's .
‘wife, for he was a married man and had two children, - suspected
Twthat he was guilty of such immoral practices, and, am I say, it
never would have been brought to light probably, because committed
in secret, had not this man had the effrontery and the boldness
and the impudence himself to start the proceeding which culminated
in sending him to prison for three long years. He's the man who

led the aesthetic movement, he was a scholar, a 1literary man,

cool, calm, and cultured, and as Isay, his cross examination is

& thing to be read with admiration by al} lawyers, but he was conq
viéted and in his old age, went tottering to his grave, a confess:
ed persért. Good character? Why, he came to America, after having
launched what is known as the "aesthetioc movement" in England,
and throughout this country lectured to large audiences, and it

| is he who raised the sunflower from a—weed -to the-dignity of a

| flower. Handéome, not lacking in physical or moral courage, and
yet a pervert, but a man of previous good character.

Abe Ruef, 'of San Francisco, a man of his race and réligion--

_%as fhe boss of the town, reapeb%ed ab&vhonored, but he corrupfed
Sohmitt, and he corrupted everything that he put his hands on, and
just as a 1ife'of immorality, a life of sin, a life in which

he fooled the good people when debauching the poor grils with
whom he came in cdntaot, has brought tﬁis man before tH&a,qury
80 did evehtually Abe Ruef's career terminate in the peniteﬁ-
tiary. I have already refoerred to Durant. Good oharacter isn't
worth & oent when you have got the case before you. And orics
‘don't go only with tho ignorant and the poor. The ignorant, like
“-ﬁim*Con}ey,—aa—an~—iliua$xation+_oommit ‘the small orime, and he

dooan't know anything about some of this highor tupé\of

ol i (- - /fs'




orimes, but a man of high intellect and wonderful endowments

which, if directed in thg right line, bring honor and glory if
those same faculties and talents are perverted and not controlled
as was the case with this man, they will carry him down. Look at
V1ﬂue; ¥he mayor of Charlottesville; a man of such reputation
that the people elevated him to the head of that municipality; but
notwithetandipg that good reputation, he didat have rock bed cha-
racter, and becoming tired of his wife,he shot her in the
bath tub, and the jury of gallant and noble and courageous
Virginia gentlemen, not withstanding his good character, send
|him to a felon's grave. Richeson, of Boston, was a preacher, who |
enjoyed the confidence of his floock. He was engaged to one of the
wealthiest and most fascinating women of Boston, but an entangle-
ment with a poor little girl, of whom he wished to rid himself,
caused this man, Richeson, to so far forget his character and
reputation and his career, as to put her to death: And all these
lare cases of ciroumstantial evidence. And after convioction, after
“|he had fought, he at last admitted it, in the hope that the
Goverhor would at last save his 1ife, but he didn't do it, and
the VNassachusetts jury and the Massachusetts Governor were cour-
ageous enough to let that man who had taken that poor girl's life
lto eave_ nis reputation as the pastor of his flock, go, and it is
an illustration that will encourage and stimulate every right th-

Beattie, Henry Clay

Beattie, of Richmond, of ’splendid family, & wealthy family
proved good character, though he didn't possess it, took his
wife, the mother of a twelve month's old baby, out automobiling,
rand shot -her; yet that man, looking at the blood in the automobile
‘ joked, joked, joked. He was cool and c&lm, but he joked too much:
| and althoﬁﬁb the detectives were abused and maligned, and slush
funds to eave him from the vhallows were used, in his defense
 la courageous jury, and honest jury a Virginia jury; measured up
to the requiremonta of the hour and sent him to hise -daathj thus
putting old Virginia‘and her oitizenship on ahigh plane. '
And. he never didweonfoss, but leftlzsﬁote to be read after he

. |was dead, saying that he was guilty.'Cripben,lof England, a dootor
' 1

la_man of -high standing, recognized ability and good reputation,
Lo R . . ’( " “ ) .
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killed his wife because of infatuation for another woman, and
put her remains away where he'tho;ght Ae_fbis man thought, that
1t would never be discovered; but murder will out, and he was
discovered, and he was tr;ed, and he it said to the glory of old
England, he was executed." o u - ' |

96. ¥ovant further says vt 8 neW trial sloud be granted,
because of the following ground:

The Solicitor General, in his concluding argument, spoke to
the jury as follows: |

" But to orown it all,in this table whioh is now turned -to
the wall, you have Lemmie Quinn arriving, not on the minute, but\

to serve your purposes, from 12;30 to 13;33" ( referring to a ta-

ble which the defendant's counsel had exhibited to the jury givin% =

as was claimed by counsel, in chronolqgical order, the happening

of events as to defendant on April 36) "but thgt, gentlemen, con-.
flicts with the evidence of Freeman and the other young lady, who
placed Quinn by their evidence, in the faotory before this time".

Whereupon the following occurred: T

"Mr. Arnold, There isn't a word of evidence to that effect;

| those ladies were there at 11:35 and left at 11:45, Corinthia

Hall, and W¥iss Freeman, they left there at 11:45, and 1t was

after they had eaten lunch and about to pay their fare before they

ever saw Quinn, at the little cafe, the Busy Bese,He saysmfhaf they

Saw;QuinBANNHLaﬂ#&%@—i&@%@¥¥—be?efe—}ngH}%P+Hﬂ£¥B%e6&—%%Tlf———
* ¥r. Dorsey: Yes sir, by his evidence". |

—"e Nr. Arnold: That's absolutely incorrect, they never saw

PR

| Quinn there then, and never swore they did."

¥r. Dorsey (resuming): "No, they didn't see him there, I doubt

1f anybody else saw him there either."

". ¥r. Arnold, If a oroﬁd'pf pgdple here laughs every time we |

| say anything; how are we to hear the Court? He has made a whole

lot of 1ittle mis-statements, but I let those pass, but I am

going to interrupt him on every substantial one he makes ®.

AN ey e s mm e et

7. Fle paype thoss'ledies. gow. Suton, o S0l Tl e e e
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before 13, and I say he vdaﬂ't-thore, and they didn't aay'that

£
=

he was tﬁerélthen."‘
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"The Court: Fhat is {t.yoh aay, Wi, DOresyy

oy A




-seén Mr. Frank®®, _ 3

" ¥r. Dorsey, I was arguing to the jury the evidence."

—-"The—Courts Did you make a statement to that effecti®
"¥r. Dorsey, I made & statement that thoae\two young ladies
pay they met Holoway as he left the factory at 1ll:05--I make the |

statements that as soon as they got back down to that Greek

oafe, Quinn came in and said to them, 'I have just been in and

". ¥r. Arnold: They never said that, they sald they met Hollo-
way at 11:45, they said at the Busy Bee cafe, but they met Quinn
at 13; 30" '

"¥r. Doresy, Well, ge€—§3;;_;écd;a, §ou ean éet a record on
almost any phase, this busy Quinn waé bloming hot and blowing cold,
no man in God's world knows what he did say, but I got his
affida?it there."

" ¥r. Arnold: I have found that evidenoe, now, Mr. Doreey,
about the time those ladies saw Quinn."

" ¥r. Doresy: I'll admit he swore both ways"

", ¥r. Arnold, No, he didn't either. I read from the evidence

‘of ¥iss Corinthia Hall; Then Mr.

“said “(Quinn) washe had~been up and had seen ¥r. Frank, that

L .H.yl_"—'&‘lf' Yes, 8ir,; I'Jgoin&
Viiﬁiéfghﬁt aien't OCOur-- that don't a

change the facts.®

Doresey asked her: 'Then you
say you saw Lemmie Quinn right at the Greek cafe at five min-
utes fo twelve, soﬁethiﬁé like that? A. No sir, I don't remember
what time it was when I saw him, went into the cafe, ordered |
fcoffee and when ﬁe

'All he

sandwiches and a cup of coffee, drank the
were waiting on the ochange he came in'. And further on,

was all he said? A, Yes sir?!, and so on. Now the evidence of

Quinn: 'What sort of oloock was that? 'he's telling the time he
was at DeFoor!a/pool parlof::'What sort of ¢clock was that?"

A Western Union clock. Q. What did the .
looked _gt it? A. 13:30'.

to thq/fpenoil factory at 13:30, that's in a half dozen different

clock say when you

" And he also swore that he got back

placea®. ‘ PR, = s a
- "The Court: Anything,oontrary to that record. Mr. Dorsey?
how it by their own

anybody and !on't rf f‘

Q?e COurt erred, under the foregoing facts, in not‘reetraining

L
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'uf' ¥r. Dorsey, (gqugigg%a."Let the galled jado wince" S jiF

the solioitor general from making the erroneous statements of

fact objeoted t0-by the defendant's counsel which the evidence
did not authorize, and in permitting him %0 proceed, and in not
rebuking the Solicitor Gpner#i,gaﬁd in not etating to the jury
that there was no such evidence as the Solicitor General had
stated, in the case, and defendant says that for this improper
argument,.and for this failure of the Court, there should be
granted a nsw trial.’

97, Wovant further says that a new trial should be granted
because of the following:
7 In hie concluding argument:Solicitor General Dorsey, referring

to the defendant's wife, and referring to the claim made by the .

Solicitor General that the defendant's wife had not visited him
for a certain time after he was first iﬁprieoned, toldhthe
Jury:

" Do you tell me that there lives a true wife, conscious of he;
husband' innocence, that wouldn't have gone through snapshotters,
reporters and everything else, to have seen him"--

Whereupon the following colloquy ensued. -

*Nr. Arnold, I must object to as unfair and outraheous ar
argument as that that his wife didn't go there through any
consciousness of guilt on his past, I have sat here and heard
the unfairest argument I have ever heard, and I ocan't object to.
| it, but I do objeot to his-making-any allusion to the failure
of the wife to go and sees him; it's unfair, it isn't the way

to'iroat a man on trial for his life".
 "The Court: Is there any evidenoe to that effect?__;>“
v’"ur. Dorseoy: Here*is the statemant I have read."

"¥r. Arnold: I objeot to his drawing any conolusione from
his wife -going or not going, one way or the other,- it's an
outrage upon law and~deoenoy and fairneaa.

" The Court, Whatever was in the evidence or the statement I

must allow it."

e e S = dwe

- ey

Pﬂhﬁﬂur. Arnold: 1 ODJYCT

R

5 }fh not & rgAllea ‘yads: 7‘&ﬂﬁ
I've got -a right to object. I'm not galled at all, and that

statemont is entirely unoalled for."®

'mho—cou;t+—He—has_gotﬁtho_xight_toﬁin$o:xupt vnu'
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", ¥r. Dorsey:

rizht to argue this case."

o

" ¥r. Dorsey: You've ﬁad your speech".

"+ ¥r. Rosser: And we néver had any such dirty épeeoh as
that either".

I object to his remgk,-Your Honor, I have a

¥, Mr. Rosser: I said that remark he made about ¥r. Arnold,

speech I don't care about that,.*

and Your Honor said it was correct: I'm not criticising his

¥r. Dorsey ( resuming): "“Frank said that his wife never went

sun. Ard you know it."

| baok there becauss she was_afraid that-the snapshotters would
get her picture,-because she didn't want to go through the
line of Bnapshotters. I tell you, gentlemen of the jury, :
that there never lived—& woman, conscious of the rectitude
and innocence of her husband, who wouldn't have gone to him

through snapshotters, reporters and advice of any Tabbi under the

¥ovant says that the Court erred in not taking positive aotion,

- | should be.granted. o
98. ¥0vant>§aye that & new trial should be granted because

: . R Y *_.....,:.'7:‘:.3.#_'-_‘-;.

. 1.1 ow —
£ the. FVlowings ...

under the circumstances aforesaid, and in not restraining the Sol-
icitor General from making his unfounded and urjust inferences
from the alleged failure of the defendant's wife to vieit him,
which-was not authorized by the evidence in the case, and erred
in allowing the Solicitof General tb argue -upon this subject at
' a}l, and erred in not admpnishin;_the fjury_thdt_gggg argument
could not be considered and ehould have no weight with the jury.
and the Court erred in not rebuking the Solicitor General for
making the reply which he made to the interruption, touthe_n-—
effeot "Let the galled jade wince", and erred in not rebuking

, the_solioitor General for such unjust comments upon & merited -
interruption, and because of ggch failures of thke Court, and
becaus e of the aforesaid erroneous, unjust and unfounded

| argument of the Solicitor General. movant says that & new trial

w
5 — = — I
e ""'V"’""’"-':‘r’l" SR ] _"}p‘n”"

The Solicitor General, in his 00n01uding argumeﬁt:tg_thg,ju:y,

50pke as follows:'

e

' "If there be & negro who accuses me Of &-orime—of which I &m |

1npoobnt, I tell you, and you know It's true.

-




I'm going to confront him, even before any attorney, no
matter who he is, returns from Tallulah Falls, and if not then, .
I tell you just as soon as thét attorney dods return,I'm going
to see that that negro is brought into my presence, and permit-
ted to set forth,hih accusations. You make much here of the
fact that you didn't know what this man Conley was going to say
when he got on the stand. You could have known it, but you dared
not do it." ' -

Whereupon the following colloquy ensued:

", NMr.,
statement; at that time, when he proposed to go through that

dirty farce, with a dirty negro, with a crowd of polioémen, con--

fronting this man, he made his firet statemsnt, his last
statement,.he said, and thesse add@hae, nobody ever dreamed of then
and Frank had no chance to meet them; that's the truth.

You ought to tell the truth; if a man is involxed for his 1life;
thatts the truth".

NT. Dorsey (resuming): It don't make any difference about your
addendas, and you may get up there just as much as youwant to,
but I'm going to put it Tight up t0 this jury--—-

- "¥r. Roseer: ¥ay it please the Court, have- I got the right
to interrupt him when he misstates the facts?®

"The Court: Whenever he goas outside of the record".

"Mr. gggééf- Has he ;;; the right to commeﬁ;*fhat Ihaven't
exercised my reasonable rights?" .

"The Court: No-sir, not if he has done that/"

" ¥r. Rosser, Nobody has got & right to comment on the fact
‘that I have made & reasonable objection". |

MY . Dor?ey: But I'm inside of_the record, and you know 1it,

and fhe jury knows it. } said, may it please” Your Honor, that

| this man, Frank, deolined“fo_ﬁe‘ddnffonféd_by this man, Conley".

"¥r. Rosser: That den't what I objected to, he said that

. at that meeting that was pIOppsed by Conley, as he says, but —
- L>a, he tha detens tr-~s  mh cit . -
_ .iemlbx&ronoeeil\wn dhea. ‘4:;” | .. I% out. of tg..e Vs e

that if that had been met, I nould hgve known OoﬁIbst a%ate-o »

ment, and that's not true, I would not’ haveLbeen any wiser about

his atatement than I was here the other day."

T zark
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Your Honor let that in".

|a reasonable objeotion, to say that we see the force of it?"

| commenting on what they say and do."

|on the conduct of this defendant.” - — —— ————

| the Court the subject matter for commenti"

then you can't oommen gh that" -~ ‘ FT T ey e

"The Court: You can comment upon the fact that he refused to
meet Frank or Frank refused to meet him; and at the time he did
it, he was out of the City",

"r, Arnold: We did object to that evidence, Your Honor, but

— "The Courte I know; go on".

Mr. Doreey ( reauming) "They see the force of it"—~

",.Mr. Rosser: Is that a fair oomment, Your Honor, if I ‘make

"The Court: I don't think that, in reply to your objection
ie a fair statement".

¥r. Dorsey, (resuming( Now, may it please Your Honor, if they
don't see the force of it, you do". |

". ¥r. Rosser. I want to know, is Your Honor's ruling to be ab-
solutely disregarded like that?"

"The Court: ¥r. Dorsey, stay inside of the record, and quit

"Mr;_Dorsey: I am inside of the record, and Your Honor knows
thatte an entirely proper comment."

"¥r. Rosser, Your Honor rules--he says one thing and then
says Your Honor knows better..

"¥r. Dorsey: Your Honor knows_I have got & right to comment --

"The Court, 0f course you have, but when they get up and
object, I donft think you have any right to comment on their objeq
tions as they are making them to thg*Court"

"Mr. Dorsey: I dont?" -

"The court: Ne, I don't thnk so."

-~

"Wr. Dorsey: Ien't everything that occurs in the presence of
The Court: No, I don't think you can oomment on these things.
You can comment on any conduct within the province of this ‘4

trial. but if he makea an objection that'e.auetained, why,

c‘*"@;~. - e . N - T

L Ur. Dorsey: Doee your~Honor aay I'm outeide of tho record?

. "The Court, No, 1 don't. but I eay thia, you oan oomment on

‘the faot that Frank refused to meet this man, £ that'a in
[62. .
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the record, you have the right to do that".

¥r. Dorsey (resuming): "This man Frank; with Anglo-Saxon blood
in his veins, a graduate of Cornell the superintehdent of the
pencil faotory, so anxious to ferret out this murder that he
tphoned Schiff three times on Yonday, April 38th, to employ the
Pinkerton Deteotive Agency, this man of Angfﬁ-Saxon blood and
intelligence, refused to meet this ignorant negro} Jim Conley..
He refiised upon the flimsy pretext that his counsel-was out -of
town but when his counsel returned, when he had the opportunity
to know at least something of the accusations that Conley brought
against this man, he dared not let him meet him".

¥ovant says that Court erred in ailowing the Solicitor General:
to comment upon an alleged failure of the defendant to meet the
witness Conley and erred, when the defendant's counsel objected.
and 1nterrup§adihim, the same not being authorized by the
evidence and erred in mnot stopping the Solicitor General, and
erred in not making a decisive and unequivocal ruling that
such comment was improper, and should not influence the jury, and
~ furéher erred in allowing the Solicitor General to comment, as he
did in the foregoing statement of faots, upon the interruption;
and the Court expressly erred in ruling that the Solicitor
General could comment upon the fact that Frank refused to meet
COnley,’and because of such failur and errors on the Court's
[ part; and-because_of such improper and prejudicial argument by
the Solicitor General, the m<yant eays that a new trial should
‘be granted him. . A -

99. ¥ ovant further says that a new trial should be grapggd
because-of the following:

" The Bolicitor General in his concluding argument, referring
to the vieit'of the defendant to Bloomfield's undertaking estab-
l1ishment, on April 37, made the following remarks to the jury".

'Frank saye";hat he visited the morgue not only once ‘but twice

I1f he went down there and visited that morgue, and eaw. that

! ahild and idontifiod!;az bodv, and it tore him all to pieoes, -a8

e s L

e el
he tella you it” did, any honest man, T don't care who he

DG——Un—thtB—juxy——teok—%e—f&%hemrthe m¥8$31¥_0£_$hiﬂ_jJL_jL

| tell me why 1t waa, except for the answor I give you, he went

‘down there to view. that body again. Rogers eaya he didn't look
- 163, | =




at it. Black says he didn't see him look at itfe————
Whereupon the following occurred: |
", ¥r. Rosser, He ls mietating the evidence. Rogere never
eaid he didn't look at the body, he said he was behind him,
and didn't know whether he did or not; and Black says he didn't
know whether he did or not."
", ¥r. Dorsey: Rogers said he nwever did look at that body".
"« ¥r. Arnold: I ingigt that isn't the evidence. Rogers

said he didn't know, and couldn't answer whether he saw it or not

" |and Black eald the same thing"

truth is, and you know it, that when that_man Frank went down
there to look &t that body of that poor girl, to identify her,
‘|that he never.eenf in that room, and if he did look at her long
enough to identify her, neifher John Black nor Rogers nor Ghees-
|1ling knew it. I tellyou, gentlemen of the jury, that the truth
—of this thing*ie;that Frank never looked at the body of that poor
girl, but if he did, 1t was just a glance, as the'electric light
wae'fi;;h3ﬁ on and immediately turned and ﬁent into another room".
" wyr. Rosser: There ien't & bit of proof that he went into
anothsr room, I object again, gir, there isn't a partlcle of
proof of that", -

" The Court: Look it up and see what was said",

®* NMr. Dorsey: I know thie evidence" _ : —

o, ¥r. Roeeer- If your Honor allows 1t to go on, there's no

use looking it up. H8 never said anything about going into

another room"

"The Court: ¥hat is your remembrance about that."
¥r. Rosser: It isn't true. Your Honor."
"Mr. Dorsey:-% challenge™ you to produceit”

"¥r. Roe;sr: There's no use to_ohallehge it, if he goes on and.
mekes the argument they make, those deductions for which there's

no baeia,Abut'when he makes a'mie-statement of the evidence, it's

. ———s %L L L
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| ‘f%ok it up™ B

¥r. Dorsey: I inaist that they look it up. 1 ineiet that I'm

stioking to the faote )

CO¥E. Rosser: - Ho you are ,)mot".
_ L ¥ i )

¥r. Doreey (resuming) : "I am not going to quibble with you. The

perfeotlv useless t0 wq on and 1ook it up, ‘“q‘if deoline ‘o 1
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"The Court: Well, if you'll give me the record, I'll look
it up. ¥r. Haas, look that up, and see what is the fact about
itv, \

"Nr. Dorsey: I know what Boots Rogers said myself".

"The Court: The Jury knows what-was said ".

"¥r. Dorsey: That's quibbling".

n"¥r, Arnold: Is that correct, Your Honorz®

"The Court: No, that's not correct; whenever they object, Nr.
Dorsey, if you don't agree upon the record, have it looked up, |
|and if they are right and you know it, and-—you are wrong, or if -
[they are wfong and vyou also know it, if they are wrong they
aréjquibbling, and if they are right they are not quibbling. Now,
just go on". ' |

“.;ﬂrﬂ~8095er%~New,—%he—queetion.of whether Boots said he
went into that room is now easily settled". ¥r. Roseer here read
that portion of the cross examination of the witness Rogers
stating that when Frank left the door of the undertaking room,
he went out of-his view. ’
: .¥r. Dorsey: Well, that's oross examination, aint it?"

"Mr.-Posser, Yes, but I presume he would tell the truth on
cross examination, I don't know; he papsed /yt of his view,

.|he didn't say he went into a room".

"¥r. Dorsey: Correct me if I'm wrong. Boots Rogers said he

in't go where the ¢ ~corpse lay, and that's the proposition we
lay dowmn." '
— ¥r. Rosser; That isn't the proposition either; now you made
a statement that isn't true, the other statement isn't true

Rogers said, that when he left 'he went out of my view', he

was practically out of his view all fhe time. I was just trying

to qoute the substance of that thing”

¥r. Dorsey, ( resuming): "He wanted to get out of the view of
an; man who represented the majesty and dignity of the law, and
he went in behind ocurtains or any old thing that would hige his
nonﬂtnnanna f#om these men, And he aaid on ‘the landing- ewaw*w-tioé

| "Mr.. Rosuer, T don'"% know what you led out of hin,: but on°
the oross he told the truth"

uovant ‘shows that under ;he foregoing faotl, the Court errqg,;g,

‘not making any—ruling at—III; and Cfiid in allowing the -




Solicitor General to proc;edAyith his illegal argument which
was not founded¥onmthe~evidanoe,rahd erred and in not rebuk-
‘ing the Solicitor General, and in not stating to the jury that
the Solicitor General had mis-stated the evidence in the par-
1-ticularsobjected—to, and-erred-in not-telling the jury that_ _
‘there was no evidence in the case that Rogers had sworn that
defendant did not look at ‘the body of Mary Phagan or that
Frank went in another room, and because of +the aforesaid
errorsin acting and failing to act, on the part of the Court,
and because of such illegal and improper argument of thq_sp}ic}tor

General a new trial should be granted.

100. WYovant further says that a new trial should be granted
because of the following.
. The Solicitor General, in his concluding argument, spoke as
follows t0 the jury, the eﬁbjeet under discuseion being the
— whereabouts of the key to the elevator box.on Sunday morning,
April 37, the language of the Solicitor General being as follows

" Why don't they bring the fireman here who went around and

—+the-proposition that when Frank went there Sunday morning the— —

gave such inatruetions?—fifst, because 1t wasn't necessary, they

could have cut the electricity off and locked the box. And second,

and old Holloway told the +truth before he came to the conclusion

that old Jim Conley was his nigger, and he saw the imporiance of

box was unlocked and Frank had the key in his pocket".
Wheréupon the %ollowing occurred: R
"Mr; Rosser: You say Mr. Frank had the key in his pooket?
No one mentioned it, that isn't the eéidenoe: I say if was hung
up in the office, that's the undisputed eyideho;".
- "¥r. Dorsey, Holloway eayepwhen he got back Monday morning
it wae hung up in the office, but Boots Rogéra oaid this man
Frank-uand he was sustained by other witnesees-when he came -

thero to run that elevator Sunday monring, found that power box

un] oned W i g " ;
e i¢ S S -‘_‘*W : _ i~’- & .*’\ "'w—n e iy ""::'-:',_ ’ » i T,
AU Roaaer, That's not what you said®, .

"¥xr. Dorsey: Yes, 1t LR

BRLEL Rosaer- Ygu said Frank had ‘the key in hise pocket next

/(oé '

they didn't bring him becauee no euch man ever did any such thing}__




i this;man—told—you that -the power box and the elevator was

morning, and that isn't the evidence, there's nota line to that

effect."
"The Court: Do you 8t%till insiet that he had 1t in his

pocket?"
"Mr. Dorsey: I don't ocare anything about that; the point of

the proposition, the gist of the proposition, the force of the
proposition is that old Holloway stated, way back yonder in May,
when I interviewed him, that the key was always in Frank's office;

unlocked Sunday morning_and the elevator started without.any-
rodly going and getting the key®, B
"¥r. Rosser: That's not the point he was making; the
point he ﬁas making, to show how clearly Frank must have been
connected with it, he had the key in his pockét. He was wil-
ling to say that, when he ought to know that's net Bo{“
“Thé Court: He's drawing a deduction that he claims he'e
drawing". | _
“ﬁ}. Rosser: He doesn't claim that. He saye the point is it wasg
easily gotten in the office, but that's not what he satd;"Ar-
"The Court: You claim that's & deduotion you are draw}ng?"
~ "¥r. Dorsey: Why, sure". |

"The Court, Now, you-don't claim the evidence shows that®"

day morning". .

"The Court: Do'you insist that the evidence shows he had it in

his pocket" T e —
. "Mr.'ﬁérsey: I say that's my reooliection! but I'm willing

to waive it, but let them go to the record, and the record will
4;£é€;iﬁ~m9i6n that point, jﬁﬁtﬁtike—itrsuetaine¥me.onmtha_ﬁxig§g9$
of this man Rogers, which I'm ngw,going to read." |

¥ovant says-that the Court erred in not rebuking the Solicitor

Genoral for the foregoing improper argument, whioh was not

| that there wae—ae—ovidenoe that Frank had the: key~in hie poekat,-

————

and in allowing the Solicitor Ceneral to prooeed unrébuked and un
interrupted with said illegal argument, and in not making squaz-

et

"Wr. Dorsey: I olaim that the power box was standing open Sun-|

-.“.Vw"4,i!up ;& evzuauea,~&ad«srred iz not atating to the. 39 ) A
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land failure _to act, by the Court, and for-eaid illegaland ime—

-lof the

|from-the juryts
it

| just Qapt Your Honor to reprove it, ——reprimand him and withdraw

>.saye he's arguing that some physioian was brought here b°°§9§?
1he was the phyeician of some member of the jury, it's grossly

imate argument"

and decisive ruling, upon the objection of the defendant, and in

allowing the SOIicitof General to proceed with said oclaim that
Frank had the key in his\pocket, as a deduction, the same being

totally unwarranted; and for said illegal and erroneous aotione

prOper argument, a new trial should be granted.
101. Movant says that a new trial shoulcd be granted, because
following:

The Solicitor General, in his concluding argument, in referring
to the testimony of the physicians introduced by the defendant,
apoke as follows: | | o

" It wouldn't surprise me if these able, astute gentlemen, vi-
gilant as they have shown themselves to be, didn't go out and
get some dootors who have been the family physicians and who are
well known to some of the members of this jury, for the effect
it might have upon you'. |
B Whereupon the following colloquy occurred.
", Mr. Arnold, Ther's not a word of evidence as to that, that'se

a grossly improper argument, and I move that that be withdrawn

" "My, Dorsey: I don't state it as a fact, but I am suggesting

. "¥Mr. Arnold, He has got no"right to deduct it or suggest it, I

it from the jury, I just make the motion, and Your Honor can do

as you please".

>

to oontrast\ihem with‘our dootors."

". Nr, Arnold: I move: to exclyde that,as grossly 1mpr0per. He

unfair and itt's grossly imprOpor and 1nsulting even, to the jury"
Mr. Dorsey- 1 say 1t'a eminently prOper'and aasolutely a 1egit~

R S i
B E B 'm ~$ L ,ia‘l

AAAAA

"¥r. Arnold- I juet “record my’ objeotion, and 1f your honor let

A

it stay in, you ocan do it." /(og

-

o ¥r. Dorsey: Yes cir- That wouldn't 8CATO MO, Your Honor.

¥r. Dorsey ( resuming); "I am going to show that there must havie

5eennsomething besides the training of these men, and I'm going | .. .




"The Court: Well, I want to try it right, and I suppose you do,
Is there anything to authorize that inference to be drawnp"

", ¥r. Dorsey: Why, sure, Why the fact that you went out
and got gendral practitioners, that know nothing about the anaiyéiP
of the stomach, know nothing-about*patholqu". -

"The Court, Go on, thenn"

"¥r. Dorsey: I thought 80."
M, ¥r. Arnold: Does Your Honor hold that is proper,'I thought
sop'" '

—"The Courts-I hold that he can draw any inference leglitimately |
from the testimony and argue it, I don't know whether or not q
there is anything to indicate that any of these physicians was
|the physicians of the family".~

"¥r. Rosser, Let me make the suggestion, Your Honor ought to
know that before you let him testify it."

"The Court: He says he don't know it, hels merely arguing it
from-an inference he has drawn."

¥r. Dorsey (resuming): "I can't see any other reason in God's

world for going out ard getting these practitioners, ﬁho have
never had any spegial training on stomach analyeis, and who have -
not had any training with the analysis of tissues, like a pathol-
logist has had,except upon that thaory.ﬁ‘
| ¥ovant shows that the Court erred in not rebuking the Solicitor
_ Generaf"for'hékiﬁg such Improper argument which—was-not-authorized
by the evidence and in not stating to the Jjury that there was not
a particle'of qvidence.to the effect that any of the physicians
were family physicians of any of the jurors, or that any of the
|physicians were put upon theretand forAfhe‘éffectrit might have

upon them for such reason; and the Court erred in a%}pwing the

Solicito} General to prooee? with such imprdper; unwarranted
and highlyvbrejﬁdicial argument; and erred in allowing the
Solicitor General to comment, ae the foregoing colloquy shows,
upon the well merited interruptions byﬁ@efendant's oounsel,

. sﬁniggngn axg;ﬁéﬁppa_aogieaewﬁgnglféilg;eg,to,gg&%fbn_thg,Coq;t,

and for such illegél,.unfounded and pxejydicialw&;éﬁmeng; the ’

defendant says that a new trial shéuld be granted. '

102. Vovant further says that a new trial should be granted

-
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{Honor granted the request, that he be remanded back into the cus-

because of the following:
~ The Solicitor Ganeral in his concluding argument, in refer-
ring to act of Judge Roaﬁ, discharging the witness, Conley, from
custody, stated: | |

‘nJudge Roan Jid it, no reflection on the Sheriff, but with the
friends of tris man Frank, pouring in there at all hours of the—
night, offering him sandwiches and whiskey and threatening his
life, things that this Sheriff, who is as good as the Chief
of Police but nb better, couldn't guard against because of the

physical structure of the jail, Jim Conley asked, and His

tody of the.honorable men who manage the police department of the
City of- Atlanta,".

Whereupon the following occurred:

"NT . ﬁoéser, No, that's a mistake, that ien't correct, Your

Honor discharged him from custody, he said that under that

petition Your Honor sent him back to the custody where you
had him before, and that isn't txue, Your Honor discharged him l
vacated the order, that's what you did."

". ¥r. Dorsey, Hers's an order committing him down therg,first
you are right about that, I'm glad you are right one time".

", ¥r., Rosger, That's more than you have ever been ".

¥r. Dorsey (resuming): "No ~matter what tha_eu%eome—oiwtheferden'

may have been, the effect of the ‘order passed by his Fis Honor,

Judge Roan, who presides 1n this ocase, was—to—xemaad—him—in%e—$he—

_oase, we ought to have the exaot truth". N

2 rhllng, fapaseed thia order upon the otion of Statets oounsel B
' firat, is my feoollection, and by covnsent of Conley's atty."

custody of the police of the City of Atlanta®.

"Mr. Rosser, 1'd1é5§¥6;€££§, that isn't the effect of
the order passed by His Honor, the effect of the order passed by
his Honor was to turn him out, and they went through the -farce
of tu;ning him out "on the street and carrying him right- back
That ien't the effect of Your Honor[g_igdgment. In- this sort of ——

~-"The Court, This is what I oonoede to be the effect of that

) -

‘\.-u'"»'

"Mx. BOBeer,-I'm'asking-only“:or the.effeot of the last one'.
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_ "The Court.On motion of State's counsel, oconsented to by
conley'a attornef, I passed the. first order, that's my recoliectic
Afterwards, it came up on motion of the Solioitor General,

I vacated both orders, committing him to the jail and also the
order, don't you understand, transferring him; that left it as
<£hough I had never made an order, that'éith effect of it."

Mr. Rosser: Then the effect was that there was no order out at
ally v ) -
‘"The Court, No order putting him anywhere" ", Mr. Rosaer:

1 Which -had—the-effect—of putting him out "

"Phe Court; Yes, that's the effect, that therewas no order at

alln,

¥r. Dorsey (resuming) "First, there was no order committing
him to the common Jail of Fulton County; second, he was turned
over to the custody of the police of the City of Atlanta, by an
order of Judge L. S. Roan, Third, he was released from anybody's
custody, and except for’the determination of the police force of
the City ofmAtlanta, he_ﬁould_have_been a libsrated man, when
" | he stepped into-this Court to gmear, or he wéuld have- been
spirited out of the State of Georgia, so his damaging evidence
couldn't have been adduced against this man".

The Court erred in allowing the Solicitor General to make the
foregoing argument, overiobjeéfibn,‘iﬁI?i ﬁﬁs;hét authorized
by the evidence, and in not rebuking and correcting the . Soli-
citor-General, and becauss of such failure to act, and erronsous
actions, by the Court, and because of such improper and illegal
argument, movant says a new trial should be granted. .

103. Beocause the Court erred in failing to charge the jury,
in refgrénoe.to the witness, Jim Conley, that if the witness wil-
fully and knowingly ewore falsely as to a material matter, his
tes%imony‘pught'to be disré;ggged entirely, unleas corroborated

by the circumstances, or the'testimpny of bther unimpeached

. witneesea. S R —

%ﬁau VHU@,W ve-é- ‘bi .sa‘ u. wusz )-l"ﬂ-:. q:ms-: :-. Nﬁ: -:\.‘_ /: :' _;.“-”L\:-;,, ” '::'r &‘:UNF;;Q ,__
believed from the evidenoe, that Conley watched for Frank, and e
that his purpose in watohing was to assist in the oommisaion of

the orime of godomy by Frank upon the person of WNary Phagan,.sodo'

my being a felony, that zaan, conley a3 to any alleged murder




committed in the progress of any such attempt to commit sodomy,

would be an acoomplice; and the Jury ocould not give credit
to his testimony, unless corroborated by the faots and circumst |
ances, or by another witness.
'Rosser and Brandon,
Herbert J. Haas,
Reuben R. Arnold,

¥ovants Attorneys
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