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WHoL

COULD NOT BELIEVE
CONLEY'S EVIDENCE

Declares It Was So Con-
flicting It Was of No
Value—Says His Action
Is Justified by the Rec-
ords, by New Evidence,
and Judge Roan’s State-
ment.

A statement explaining his action in
commuting the sentence of Leo M.
Frank was given to the newspapers
by Governor John M. Slaton yesterdav
at noon. The statement was issued
from his country home on Peachtree
road, where he spent ths enlire any

dMonday. ;

Sovernor Slaton points out chxeh)"
that he could not be brought to be-:
lfeve the conflicting stories of the ne-
gre Jim Conley. He states that he.
believes his action to bte patriotic, ju-
dirial and in accord with the best in-
terests of the state of Georgla, and
that the thinking people of the s-ete
support him.

Executive Office, June 21, 1915,

In Re Leo M. Frank, Fulton Superlor
Court. Seatenced to be executed June 23,
1915,

Saturday, April 25, 1813,
day in Georgia and a general hollday. At
that time Mary Phagan, a white girl, of
about 14 yeurs of age, was in the employ
of the National Pencil company, located
near the corner of Forsyth and Hunter
streets, in the city of Atlanta, She came
to the pencili factory a ittle after poon
to obtaln the money due her for her work
on the preceding Monday, and Leo M.
Frank, the defendant, pald her $1.20, the
amount due her, and this was the last time
she was seen allve.

Frank was tried for the offense and
found gullty the succeeding August. Ap-
plication Is now made to me for clemency.

This case has been the subject of ex-
tensive comments through the newspapers
of the United States and has occasioned
the transmission of over 100,000 letters
from various states requesting e¢lemency.
Alany commaunications have been recelved
from citizens of this state advocating or
opposing interference with the sentence of
the court.

I desire to say {n this connection that
the people of the state of Georgia deslre
the esteem and good will of the peoplo of
every state in the union. Every citizen
wishes the approbation of his fellows, and
a state or nation is not excepted. In the
preamble to the Declaration of Indepgnd-
ence Thomas Jefferson wrote that ‘“When
in the course of human events It becomes
necesary for one people to dissolve the po-
litical bands which have connected them
with another, and to assume among tha
powers of the earth the separate and equal
station to which the laws of naturs and of
nature’'s God entitles them, a decent re-
spect to the opinions of mankind requires
that they should declare the causes which
fmpel them to the separation.”

Georgla Attacked.

Many newspapers and muititudes of peo-
ple have attacked the state of Georgia be-
cause of the conviction of Leo M. Frank,
and hkave declarad the conviction to have
been through the domination of a mob and
with no evidence to support the verdict.
This opinion has been formed to a great ex-
tent by those who have not read the evi-
dence and who ure unacquainted with the
judicial procedure in our state.

I have bevn unable to even open o large
proportion of the letters sent me, becauss
of their number and because I could not
through them gain any assistance in deter-

ng my duty.
mi’;‘ll!xegmu’rder committed was a most hein-
ous one. A young girl was strangled to
death by o cord tled around her throat
and the offender deserves the punishment
»t death. The only question is as to the
entity of the criminal.

m'rhe )responsibility {3 upon the people of
Georgia to protect the lives of her citizens
and to malintain ths dignity of her laws,
and if the choice must ba made between
the approbatlon of citizens ot other states
and the enforcement of our laws against
offenders, whether powerful or weak, we
must choose the latter alternative.

Alleged Mob Splrit.
it is charged that the court and jury
were terrorized by & mob and the jury were

coerced into their verdlet.

1 expect to present the facts in this case
with absclute fairness and to statc;, condi-

ons with regard only to the truth.
uWhen Frun'ic was indicted and the alr
was filled with rumors as to the murder
and mutilation of the dead girl, there was
intense feeling and to such extent that my
predecessor, Governor Brown, stated in argu-
ment before me that he had the military
reudy to protect the defendant in the event
any attack was made. No such attack
was made, and from the evidence that he
obtained none was contemplated.

Some weeks after this, defendant was
ut on trial, Georgla probably has the
groadest provisions for change of venue in
criminal cases that exist in any state. Our
law permits the judge to change the venue
on his own motlon, in the event he thinka
a fair trial cannot be given in any coun-
ty. The defendant can move for a change
of venue on the same ground, and, if it be
refused, the refusal of the judge is subject
to an Immediate appeal to the supreme
court, and, in fact, the entire genius of our
Jav demands a falr trial, absolutely free
from external influence.

was Memorial
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through legal machinery. A court must have,
something more than an atmosphere wl(h‘
which to deal, and especially when thul‘
atmosphere has been created through lhe‘

of ‘evid in disclost a8 horri-‘

pr
ble crime.

Our supreme court, after carcfully consid-
ering the evidence as to demonstrations
made by spectators, declared them without
merit, and in this regard the orderly {)rocesu
of our tribunals i{s not subject to criticlsm.

The charge ngainst the state of Georgla
of raclal prejudice is unfair. A consplcuous
Jewish famlily in Georgla I8 descended from
ono of the original colonfal familles of the
state. Jews have been presidents of our
boards of education, principals of our schools,
mayors of our citles and conspicuous in all
our cominercial enterprises,

The Facts in the Case

Many newspapers and non-residents have
declared that Frank was convicted without
any evidence to sustain the verdict. In
large measure, those giving expression to
this utterance have not read the evidence
and are not acquainted with the facta. The
same may be said regurding many of those
who are demanding his execution.

In my Jjudgment, no one has 8 right to
an opinion who is not acquainted with the
evidence in the case, and It must be con-
ceded "that the jury who saw the witnesses
and beheld their demeanor upon the stand
are in the best position ns a general rule to
reach the truth.

I cannot, within the short tlme given mo
to decide the case, enter into the detalls
outitned in thousands of pages of teatimony.
T will present the more salient features. and,
have a right to ask that all persons who are
interested in the determination of the mat-
ter, shall read calmly and dispassionately,
the facts,

The state vroved that Leo M. Frank,
the general superintendent of the Jactory.
was in hls office a lttle afcer 12 o'clock
on the 26th day of April, 1913, and he ad-
mitted having pald Mary Phagan $1.20, be-
ing the wages due her for one dnry's work.
She asked Frank whether the metal had
in order to know when she could

come,
return for work. Frank admits this, and
so far as is known he was tho last one

who saw her allve. At 3 o'clock the next
morning (Sunday) Newt Lee, the night
watchman, found in the basement the body
of Mary Phagan, strangled to death by &
cord of a kind kept generally in the metal
room. which is on Frank's floor. She had
a cloth tled around her head which was
torn from her underskirt. IHer drawers
were either ripped or cut and some blood
and urine were upon them. Her eyo was
very black, indicating a blow, and there
was a cut 2% inches In length about four
fnches above the ear and to the left there-
of, which extended through the scalp to
the skull. The county physician, who ex-
amined her on Sunday morning, declared
there was no violence to the parts and the
blood was characteristic of menstrual flow.
There was no external signs of rape. The
body was not mutilated, the wounds thereon
being on the hend and scratches on the
olbow, and a wound about two inches be-
low the knee.

The state showed that Mary Phagan had
eaten her dinner of bread and cabbage at
11:30 o'clock and had caught the car to
go to the pencii factory, which would ena-
ble her to arrive at the factory within the
neighborhood of about 30 minutes, The
element of exact time will be discussed
later.

Dr. Harris' Testimony.

Dr. Harrts, the secretary of the state
board of health, and an expert in thls
line. examined the contents of Mary Pha-
gan's stomach ten days after her burlal
and found from the state of the digestion
of the cabbage and bread that she must
have been killed within about 30 mlnutes
after she had eaten the meal.

Newt Lee, the negro night watchman.
testified that Frank had “told me to be
back at the factory at 4 o'clock Saturday
afternoon,” and when he ‘“came upstairs to
report, Frank, rubbing his hands,” met
Newt Lee und told him to “go out and
have a good time until § o’clock, although
Lee sald he would prefer to lle down and
sleep. When Lee returned, Frank changed
the slp in the thme clock, manifesting
nerv?usuess and taking a longer time than
usual,

\When Frank walked out of tho front
door of the factory, he met a man named
Gantt, whom he had discharged a short
time before. Frank looked frightened, his
explanation being that he anticipated harm.
Gantt declared he wished to go upstairs and
get two palrs of shoes, which permisslon
Frank finally granted, stating that he
thought they had been rwept out.

About an hour after this occurrence
Frank called up Lee over the telephone,
a thing he had never done before, and
asked him {f everything was all right at
the factory. Lee found the double Inner
doors locked, which he had never found
that way before. Subsequently, when Lee
was arrested and Frank was requested by
the detectives to go In_and talk to him,
in order to find out what he knew, Lea
says Frank dropped his head and stated.
“If you keep that up we will both go to
hell.”

On Sunday morning at about 3 o'clock,
after ~Newt Lee, the night watchman, had
telephoned the police station of the dis-
covery of the dead body and the officers
had come to the factory, they endeavored
to reach Frank by telephone, but could not
get a response. They tclephoned at 7:30
Sunday morning and told Frank that they
wanted him to come down to the factory,
and when they came for him he was very
nervous and trembled. The body at that
time had been taken to the undertaker's,
and, according to the evidence of the offl-
cers who took Frank by the undertaker's
establishment to {dentify the girl, he (Frank)
showed a disinclination to look at the budy,
and did not go into the room where it lay,
but turned away at the door.

Frank had made an engagement on Friday
to go to the baseball game on Saturday
afternoon with his brother-in-law, but broke
the engagement, as he said in his statement,
because of the financial statement he had to
make up, while before the coroner's jury he
said he broke the engagement because of
threatening weather.

State’s Contention.

The contention of the state, as will here-
after be disclosed, was that Frank remained
at the foctory Saturday afternoon to dis-
pose of the body of Mary Phagan, and that

that was the reason he gave Newt Lee his .

unusual leave of absence.

The cook’'s husband testifted that on Sat-
urday, the day of the murder, he visited
his wife at the home of Mr. Selig, defend-
ant's father-in-law, where Frank and hla
wife were living. and that Frunk came in to
dinner and ate nothing. The negro cook of
the Selige was placed upon the stand and
denied that her husband was in the kitchen
at all on that day. For purposes of lm-
peachment, therefore, the atate Introduced
an affidavit from this cook taken by the
detectives. and as he clalmed, under duress,
which tended to substantiate the story of
her husband and which affidavit dectared
that on Sunday morning after the murder,

Frank went to trial without asking a
change of venue and submitted his case
to a jury that was acceptable to him. He
was ably represented by counsel of con-
spicuous abllity and experlence,

During thc progress of tho case, after
evidence had heen introduced laying the
erime with many offensive detalls upon
Frank, the feeling agalnst him became in-
tense. He was the general superinten-
dent of the factory and Mary Phagan was
& poor, working girl. He was a Cornell
graduate and she dependent for her livell-
hood upon her labor. According to a wit-
ners, whose testimony will subsequently bs
related more completely, when this girl
came to get her small pay, slnce she only
worked one day In the week, because of
Jack of material, this general superinten-
dent solicited her to yield to hisx importuni-
ties and on her refusal slew her,

The relation of these facts anywhere and '
in any community would excite unbounded
condemnatlion.

It the audlience In the courtroom mani-
fested thelr deep resentment toward Frank, |
it was largely by thls evidence of feeling
beyond the power of a ecourt to correct. It |
would be difficult anywhere for an nppal-‘
late court, or even a trial court., to grant a |
new trial In a case which occupled thirty!
days, because the audlence in the court-i
room upon a few occasions indicated thelr‘

sympathies. However, the deep feeling!
against Frank which developed In the
progress of the evidence was In the at-!

mosphere and regardless of the commlsslon\
of those acts of which the court would!
take cognlizance, the feeling of ths public!
was strong.

Called for Sheriff,
Since Governor Brown has related secret |
history in his public argument before me. I
may state that Friday night before the vér-l
dict was expected Saturday, I had the'
sheriff to call at the manslon and inquire:
whether he anticipatel trouble. This was!
after many people had told me of posalble |
danger and an editor of a leading news- |
aper indicated his anticipation of trouhle, |
he sherlff stated he thought his depuuesl
could avert any diffleulty. Judge Hoan |
telephoned me thai. he had arranged for
the defendant to bo absent when the ver-
dict was rendered. Like Governor Brown,
I entered Into communication with the
colonel of the Fifth regiment,
he would be ready If there were necessity.
I was leaving on Saturday, the day the;
verdict was expected, for Colorado Sprlngal
to attend the congress of governors, and
did not wish to Le absent if my presence
was necessary. I have now the original or-
der prepared by me at the time, in the event
there were a necessity for it. I became con-
vinced there would be slight chance for any
use of force, and therefore filled my engage-
ment in Colorado.
Judge Roan, in the exerciss of precaution,
requested that both 1 and defendant
be absent when tho verdict was rendsred,
in order to avold any possible demonstra-
tion in tile event of acqulttal. . N
The jury found.the defendant guilty, and
with ‘the ption of d ration -outside
the courtroom, there was no disorder. )
Hence, it will be seen that nothing was
done which courts of any state could corréct

,#he heard Mrs.

who stated |.

Frank tell her mother that
Mr. Frank was drinking the night beforo
and made her sleep on a rug and called for
a plstol to shoot himsell, becruse he (Frank)
had murdered a girl. This affldavit was
relevant for purposes of {mpeachment, al-
though, of course, it had no legal probatlve
value as to the facts contalned therein. On
the stand, the cook deciared that she was
coerced by her husband and .detectives under
threat of being locked up unless rhe gave
it, and it was made at the station house
The state proved it was given in the pres-
ence of her lawyer and sald that her denial
of the truth of the afflidavit was because her
wages had been increared by the parent of
Mrs. Frank. No details are glven as to
where the conversation occurred bhetween
Mra. Frank and her mother, nor is there any
explanation as to how she happened to hear
the conversation, It will be easily seen that
the effect of the affldavit upon the Jjury
might he great.

It s hard to conceive that any man’s
power of fabricatlon of minute detalls could
reach that which-Conley showed, unless it
be the truth.

The evidence introduced tended to show
that on Sunday morning Frank took out of
the time c¢lock the slip which he had ad-
mitted at that time was punched for each
half hour, and subsequently Frank claimed
that some punches had been missed. he
puggestion was that he had elther manipu-
tated the sip to place the burden on Lee,
or war so excited as to be unable to read
the rlip correctly. -

The state introduced a witness, Monteen
Stover, to prove that at the time when Mary
Phagan and Frank were In the metal room

| she was in Frank's nffice nnd he was absent,

although he had declared he had not left
the offlce. The state fhowed ‘that the hair
of Mary Phagan had been washed by the
undertaker with pine tar soap, which would
change its color and thereby iInterfere with
the ability of the doctor to tell the similarity
between the hair on the lathe and Mary
Phagan's halr,

The state further showed a cord of the
character which strangled Mary FPhagan
was found In quantities on the metal room
floor, and waa found {n less quantities and
then cut up in thoe basement. As to this,
Detective Starnes testitled, "I saw a cord
1tke that In the basement, but it was cut
uﬁ in pleces. I saw a good many cords
1fke that all over the factory.”

Holloway testiffed: *These cords are all
over the bullding and in the basemont.’”

Darley testified to the same effect.

However, this contradicts the testimony
t}mt was presented to the jury for solu-
tion.

The state clzimed to the jury thatwit-
nesses for the defendant, under th» 'sug-
gestion of counsel in open court, would
change their testimony 8o that it might
not operate against the defendant,

I have not enumerated all the suspiclious
¢ircumstances urged by the stiate, but have
mentjoned what have appeared to me the
most prominent ones. Where I have not
mentioned the more prominent ones, an'
inspection of record falls to maintain the |
contention. R ‘

It is contended that a. lawyer was en-
gaged for Frank at the station house be-
fore_he wap arrested. This Is replied to by
the “defense that a -friend had engaged

counsel without Frank's knowledge, and the
lawyer advised to make full state-
ment to the detectives,

Conley’s Evidence,

The most startling and spectacular evi-
dence in the case was that given by o
negro, Jim Conley, a man 27 years of age,
and one who frequently had been in the
chaingang. Conley had worked at the fac-
tory for about two yearas and was thorough-
ly acquainted with it. He had worked in
the basement about two months and had
run the elevator about & year and a half,

On May 1} he was arrested by the de-
tectives,

Near the body in the basoment had been
found two notes, one written on brown
paper, and the other on a leaf of a scratch
pad. , That written on white paper in o
negro's handwriting showed the following:

‘““He said he would love me, lay down
play llke the might witch, did it, but that
long, tall black negro did boy hlsself.”

On the brown paper, which was the car-
bon sheet of an order blank hended ‘At-
lanta, Ga., . 180, which becomes
fmportant, was written in a negro's hand-
writing the following:

“Mam that negro fire down here did
this { went to make water and ho push me
down a hole a long tall negro black did
(had) it. I write while pluy with me.”

The detectives learned about the mlddle
of May that Conley could write, although
at first he denfed ft. llo made one stale-
ment and three affidavits which are nore
fully referred to in stating the defendant's
case.  Tho affiduvits were Introduced by
the defendant under notice to produce.

By theso atfidavits there wds admitted
the substahce of the evidence that he de-
Hlvered on the stand, which in brlef was
as follows:

Conley clalmed that he was -asked by
Frank to come to the factory on Saturday
and watch for him, as he previousiy had
done, which he explained meant that Frank
expected to meet some woman, and when
Frank stamped his foot Conley was to lock
the door leading into the factory, and
when he whistled, he waa to open it.

Conley occupled a dark place to the side
of the elevator behind some boxes, where
he would be invisible,

Conley mentionel several peovle, Includ-
ing male and female employees, who went
up the satops to the second floor where
Frank's office was located. He said that
Mary Phagan went up the stairs and he
heard in_a few iinutes footsteps going
back to the metal room, which i3 from 150
to 200 feot from the office. He heard a
scream and then he dozed off. In n few
minutes Frank stamped and then Conley
locked the door, and then Frank whlistled,
at which time Conley unlocked the door
and went up the steps. Frank was shiver-
ing and trembling and told Conley, *I
wanted to be with the little giri, and she
refused me, and I struck her, and I guesy I
struck too hard and she foll and hit her
head against something, and I do not Know
how bad she got hurt. Of course, you
know I ain't bullt like other men.”

‘ Perversion Not Indicated.

Conley described Frank as having beec
in position which Conley thought indicated
perversion, but the facts set out by Conley
do not demand such conclusion.

Conley says that he found Mary Phegan
Iy¥ying in the metal room some 200 feet from
the office, with a cloth tied about her neck
and under the head as though to catch
blood, although thers was no blood at the
place,

Frank told Conley to get a plece of cloth
and put the body in 1t and Conley got a
plece of striped bed tick and tied the body
in it and brought it to a place a little way
from he dressing room and dropped it, and
then called on Frank for assistance In car-
rying it. Frank went to his office and got
a key and unlocked the switchboard in
order to operate the elevator, and he and
Conley took the body in the elevator to the
basemant, where Conley rolled the body
off the cloth. Krank returned to the first
floor by the ladder, whilo Conley went by
the elevator, and Frank on the first floor
got Into the elevator and went to the sec-
ond floor, on which the office s located.
They went back into Frank's private of-
fico and just at that time Frank said, “My
God, here is Emma Clark and Corlnthla
Hall,” and Frank then put Conley Into the
wardrobe. After they left, Frunk let Con-
toy out and asked Conley if he could write,
to which Conley gave an affirmatice reply.
Frank then dictated the ietters heretofore
referred to. Frank took out of his desk
a roll of greenbacks and told him. **Here 13
$200." but after u while requested the
money back and got it.

Onoe wlitnegs testifled she saw some he-
gro, whom she did not recognize, sfitting
at the rlde of the elevator in the gloom.
On the extraordinary motion for new trial,
a woman, who was unimpoached, made uf-
fidavit that on the 3ist day ot May,
through newspaper report. she =suw that
Conley claimed he met Frank by ngree-
ment at the corner of Forsyth and Nelion
streets on the 26th day of April 1913,
and she became satisfied that she saw the
two Jn close conversation at that ‘plncs on
that date, between 10 and 11 o’clock.

¥rank's Character.
Frank put his character in {ssue and the

state Introduced ten wltnesses attacking
Frank's character, some of whom were
factory employees, who testified that

Frank's reputation for lasclviousness was
bad. and some told that he had been seen
making advances to >Mary Phagan, whom
Frank had professed to the detectives,
cither not to have known, or to have been
slightly acquainted wlith. Other witnesses
testifled that Frank had improperly gona
fnto the dressing room of the girls. Somo

witnesses who answered on direct exami.
natlon that Frank's reputation for las-
civiousness was bad, were not cross-ex-

amined as to details, and this was made

the subject of comment before the jury.
The above states very briefly the glst of

the statc’s case, omitiing many incldents

which the state clalms would confirm’
Frank's gullt when taken on thelr en-|
tirety. |

The defendant Introduced approximately
ona hundred witnesses as to his good char-
acter. They Included citizens of Atlagpta,
coilege inates at Cornell and professors of
that college.

The defendant was born In Texas and his
education was completed at the institution
uamed.

The admission of Conley that he wrote
the notes found at the body of the dead
girl, together with the part he admitted he
played 1n the transaction, combined with
his history and his explanation as to both
the writing of the notes and the removal
of the body to the basement, mako the en-
tire case revolve about him. Did Conley
speak the truth?

Before going Into the varying and con-
flicting affidavits mado by Conley, it Is
advisable to refer to some Incidents which
cannot be reconciled to Conley's story.
Wherever a physical fact {s stated by Con-
ley, which is admitted, this can be accept-
ed, but under both the rules of law and of
common sensa, his statements cannot he
received, excepting where clearly cor-
roborated. He admits not only his par-.
ticlpation as an accessory, but also glibly
confesses his own infamy,

Conley Contradicted.

One fact in the case, and that of most
fmportant force In arriving at the truth,
contradlicts Conley’s testimony. It s dis-
agreeable to refer to it, but delicacy must
yleld to necessity when human life s at
stake,

The mystery In the case §s the question
as to how Mary Phagan’s bedy got into
the basement. It was found 13¢ feet away
from the elevator, and the face gave avi-
dence of being dragged through dirt and
cinders. She had dirt In her eyes and
mouth. Conley testified that he and Frank
took the body down to the basement in
the clevator on the aftcrnoon of April 26,
1813, and leaves for inference that Frank
removed tho body 136 feet toward the end
of the bullding. where the body was found
at a rpot near the back door, which led
out toward the street in the rear, Conley
swears ho dfd not return to tho basement
but went back up in the elevator, while
Frank went back on the ladder, constitut-
ing the only two methods of Ingress and
cgress to the basement, excepting through
the back door. This was between 1 and 2
o'clock on the afternoon of April 2¢.

Conley testifted that on the morning of
April 26 he went the basement
to relleve his howels and utllized the ele-
vator shaft for the purpnse.

On the morning of April 27 at 3 o'clock
when the detectives came down into the
basement by way of the Indder, they fin-
Hm:;:tf;ll lh’e pff'?,',”"”' 'lincludlng tho shaft,
an oy foun ere huma, 4
nn’:u;‘nl condllt.lon.h f# excrement in

Subsequently, when they used the glova-
tor, which everyhody, including Conlcy? “Y;,"o
had run the elevator for 1% years, admits
only &tops by hitting the ground In the
basement, the eletator struck the excre-
ment and mashed §t, thus demonstrating
that the elevator had not been used since
Conley had been there, Solfeitor General
Dorrey, Mr. Howard and myself visited the
pencll factory and went down thls elovator,
and we found it hit the bottom. 1 went
again with my secretary, with the same
resuit, .

Frank 1s delicate fn physique, while Con-
ley ls strong and powerful. Conley’'s place
for watching, as described by himself. was
in the gloom a few feet from the hatch-
way leading by way of ladder to the busa-
ment. Also he wan in o few feat of the
elevator shaft on the first floor., Conley's
action in the elevator shaft was in ac-
cordance with his testimony that he made
water twice against the door of the eleva-
tor shaft on the morning of the 26th, in-
stead of dolng so In the gloom of his
cor{relr behind . the boxes where he kept
watch.

Passed Near Conley.

Mary Phagan in coming downstairs was
compelle(l to pars within a few feot of Con-
ley, who was invisible to her, and Iin n few
fect of the hatchway. Frank could not
have carried her down the hatchway, Con-

ley might have dona so with diffloulty. If
the elevator shaft sas not usod by Conley
and Frank in tnklnf the body to the base-
ment, then the explanation of Conley, who
admittedly wrote the notes found by the
body, cannot be accepted.

In addition, there was found In the ele-
vator shaft at 3 o'clock Sunday mornin
tho parasol, which was unhurt, and a bal
of cord which had not been mashed.

Conloy in hls afildavits beforo the de-
tectlves testified he wraupped up the body
in a crocus sack at the suggestion of
Frank, but on the trial he testitied he
wrapped up the body in a plece of bed-
tick liko the shirt of the sollcitor generul,
The only ronson for such change of testi-
mony, unless {t be the truth, was that a
crocus sack, unless split open, would bhe
too small for the purpose. It ho apllt
open the crocus sack with a knife, this
would suggest the use of a knife in cut-
ting tho drawers of the girl,

So tho question arises, whother there was
any bedtick In the ponell fauctory, and no
reason can be offered why bedtick should
be In a pencll factory. It has no func-
tion there. Had such unusual cloth been
in the factory, it certainly must have been
known, but nobody haa ever found it.

Conley says that after the deed was
commlitted, which wverybody admits could
not have been beforo 12:05. Frank sud-
denly suld, “Here comes Emma Clurk and
Corinthia Hall,” and he put Conloy in u
wardrobe,

The uncontradicted evidence of thess two
witnesser, and they are unimpenched, was
they recached the factory at 11:36 &. m.
and left it at I1:4{ a. m., and, therefore,
this statement of Conley can hurdly be
accepted.

Conley says that when they got the body
to the hottom of the elevator in the basa-
moent, Frank told him to leavo tha hat,
slipper and plece of ribbon rlght thero, but
he taken the things und pltched them
over In front of the boller,”” which was
67 feet away.

Conloy says that Frank told him when
he watched for him to lock the door when
he (Frank) stamped, and to open ths door
when he whistled. In other words, Frank
had made the approach to the girl and
had Ikilled her befora ho had signaled
Conley to lock the door.

Conley says: “I was upstairs between
the thnoe I locked the door and the time I
unlocked It. 1 unlocked the door before I
went upstalrs,” This explanution is not
cloar, nor {s it easy to comprechend the use
of the signala which totally falled thelr
purpose,

A Curlons Fact.

It is curlous, during the course of tho
story that while Frank explained to Conley
about striking the girl when she refused
him and Conley found tho girl strangled
with a cord, he did neot ask Frank any-
thing about the use of the cord, and that
subject was not mentloned.

The wound on Mary Phagan was near the
top of the head and reached the skull.
Wounds of that character bleed freely. At
the place Conley says he found blood thero
was no blood. Conley says there was u
cloth tied around the houd as though to
catch tho blood, but none was found there.

One Barrectt says that on Monday morn-
ing he found six or seven strands of halr
on tho lathe with which he worked and
which were not there on Friday. The im-
plication is that it wuas Mary Phagan's halr
and that she recelved a cut by having her
head struck at this place. It is admitted
hat no blood was found there. The lathe
is about 314 fest high and Mary Phugan s
described as being chunky in  build, A
blow which would have forced her with
sufficlent violonce aguinst the smooth han-
dle of the lathe to have produced the wound
must have been a powerful one, since the
difference between her helght and that of
the lathe could not have accounted for Iit.
It was strange, therefore, that thers was n
total absence of blood, and that Frank, who
waa dellcate, could have hit a blow of such
violence.

Some of the witnesses for the state tes-
tified tho hair was ke that of Mary
Phagan, although Dr. Harris compared
Mary Phagan's hair with that on the lathe
under @ microscope and was under the im-
pressfon that {t was not Mary I’hagan’s
halr,
comment.

As to Blood Spots.

Barrett and others said they thought they
saw blood near the dressing room, at which
place Conley suld he dragged the body.

Chlef of Police Beavers sald he did not
know whether It was blood.

Detective Starnes sald: “I do not Know
that the splotches I saw was blood.”

Detectlve Black says: “Mr. Starnes, who
was there with me, did not call my atten-
tion to any blood splotches.”

Detective Scott says: “We went to the
metal room, whero 1 wus shown some Epots
supposed to be biood spoty.”

A part of what they thought to be blood
way chipped up in four or five chips und
Dr. Ciaude Smith testififed that on one of
the chips he found, under a microscope,
from three to five blood corpuscles; & half
drop would have caused it.

Frank says that the part of the splotch
that was left after the chlips were taken
up was examined by him with an electric
flash lamp, and It was not blood.

Barrett, who worked on the metal floor
and who, several witnesses declared,
claimed a reward because he divcovered
the halr and blond, sald the splotch wus
not there on Friday, and some witnesses
sustained him,

There was testimony that there iwere
frequent injuries at the tactory and blood
was not Infrequent in the neighborhood of
the ludles' dressing room. There was no
blood In the elevator.

Dr. S8mith, the city bacteriologlst, sald
that the presence of bLlood corpuscles could
be told for months after the blood had
dried. All of this bere upon the question
as to whether the murder took place In the
metal room, which is on the same floor
of FKFrank's office. Excepting near the
metal room at the place mentioned, wWhere
the splotches varled, according to Chiet
Beavers' testimony. from the size of a quar-
ter to the slze of o palm leaf fan, there
was no blood whatever. It is to be remark-
ed that a white substance called hasko-
line., used about the factory, wuas found
spread over the splotches.

Conley's Affidavits.

The defense procured under notics one
statemeont and three affidavits, taken by
the detectivos from Conley and Introduced

them In evidence.

The first statement, dated May 18, 1813,
gives a minute detall of his actlons on the
26th day of April and specifler the saloons
hoe wvisited and the whisky and beer he
bhought, and minutely ftemiized the denomli-
nation of the money he had and what he
spent for beer, whisky and pan sausage.
Thia comprehends the whole of affidavit
No. 1. ,

On May 24, 1913, he made Ior the aetec-
tives an affidavit in which ho says that on
Friday before the Saturday on which the
murder was committed Frank asked him
if he could write. Thls would appear
strange, because Frank well knew he
could write, and had so known for months,
but, according to Conley's affidavit. Frank
dictated to him practically the contents of
one of the notes found by the body of
Mary Phagan. Frank, then, according to
Conley's stutement, took & brown scratch
pad and wrote on that himself, and then
gave him a box of cigarettes In which was
somo money, and Frank sald to him that
he had some wealthy relatives in Brook-
1yn, and *“Why should 1 hang?"

This would have made Frank gullty of
the contemplated murder on Friday which
was consummated Saturday, and which was
so unreasonablo it could not be accepted.

On May 28, 1913, Conley made for tho
detectlves another affidavit, which he de-
nominates us ‘‘second and last statement.’”
In that ho states that on Saturday morn-
ing after leaving home he bought two
beers for himself nnd then went to o sa-
toon and won %0 cents with dlice. where he
bought two more heers and a half pint of
whisky, some of which he drank, and he
met Frank at tho corner of Forsyth and
Nelson streets and Frank asked him to
wait until he returned.

Conley went over to the factory and
mentioned varlous peopla whom he saw
from his place of esplonage golng up theo
stairs to Mr, Frank's office. Then Frank
whistled to him and he came upstairs and
Frank was trembling, and he and Frank
went into tho private office, when Frank
exclaimed that Miss Emma Clark and Co-
rinthin Hall were coming and concealed
Contey in the wardrobe. Conley sald that
he stayed in thn wardrobe a pretty good
while, for the whisky and_ beer had gotten
him to sweating. Then Frank asked him
it he could write and Frank made _him
write at his dictation three times, and
Frank told him he was going to take the
note and send it in a letter to his people
and recommend Conley to them. Frank
sald, “Why should I hang?”

Money Given Conley,

Frank took a clgarette from a box and
gave the box to Conley, and when Coanley
got across the street he found it had two
paper dollars and two gllver quarters In
it, and Conley sald, “Good luck has dono
struck me."” At the beer snloon he bought
one-half pint of whisky and then got a
bucket and bought 15 cents worth of beer,
10 cents worth of stovewood and a nickel's
worth ot pan sausage and gave lhis oll
woman $3.50. He did not leave homeo until
about 12 o'clock Sunday. On  Tuesxday
morning Frank came upstairs and told him
to be & good boy. On Wednesday Conley
washed his shirt at the factory and hung
it on the steam plpe to dry, occasioning
a little rust to get on {t. The detectives
took the shirt, and, finding no blood on
{t, returned fit.

On the 29%th of May, 1913, Conlcy made
another affidavit, fn whilch he uuﬂl that
Frank told him that he had plcked up a
girl and let her fall, and Conley hollered
to him that the giri was  dead, and
told him .to go "to the cotton bag and
got & plece of cloth, and he got a big, wide

plece of cloth and took her on his right
shoulder, when shoe got too heavy for him,
and she slipped off when he got to the
dressing room, Ho called Frank to help,
and Frank got a key to the elevator and
the two carrled the body downstairs and
Frank told him to take the body back to
the sawdust pile, and Conley sauys he picked
the girl up and put her on his shoulder,
while Frank went back up the ladder,

It will be observed that the testimony
and thoe appearance of the gir! indicated
that she was drugged through the cinders
and debrls on the floor of the bhasement,
yot Conley says he took her on his shoulder,

The affldavit further statos that Conley
took the cloth from round her and took her
hat and &#lipper, which he had picked up
upstairs, right where her body was lylng,
and - brought them down and untled the
cijoth and brought them back and “throwed
them on the trash plle” in front of the
furnace. Thia was the time that Conley
says Frank made the exclamation about
Emma Clurke and Corinthin Huall,

An Importunt Feature.

An Iimportant feature in this affidavit
I8 us follows:

Conley states in it that AMr., Frank sald:
‘“Here 18 $200, and Frank handed the moncy
to him.”

All of the affidavit down to this point
1% in typewriting, the original was exhibited
to me. At the end of the affidavit in
handwriting 1s written the following: **While
1 way looking at the money In my hands,
Mr. Frank sald, ‘Let me have that and
I will make It all right with you Monday,
it I live and nothing happens’ and ‘he
took the money back and I asked him 1t
that was the way ho done, and he sald
he wou!d give it back Monday.'"

It will be noticed that the first question
which would arise would be, Whut became
of the $2007 This could not Le accounted

-~

or.
‘Therefore, when that query presumably
ways propounded to Conley the only expla-
natlon was that Frank demanded it back.
The detectives had Conley for two or
three hours on May 18, trying to obtain a
confession, and he denied he had seen the
girl on the day of the murder, The de-
tectives questioned him closely for three
hours on May 25 whoen he repeated this
story. On May 27 they tallted to him about
five or alx hours in Chief Lanford's office.

Testlmony of Detectlve,
Detective Scott, who was Introduced by

ment and affidavits as follows:

“We tried to Impress him with the fact
that Frank would not have written those
notes on Friday; that that was not a rea-
sonable story; that it showed premeditation,

and that would not do. We pointed out to
'himm why the first stutement would not fit.
1We told him we wanted another statement
‘He declined to make another statement. He
sald he hud told the truth,

I "On May 28 Chief Lanford and I grilled
him for five or six hours ugaln, endeavoring
to muke clear soveral polnts which were
fur-fotched In his statemont, We pointed
out to him that his statement would not

This will be the subject of further .

do and would not fit, and he then muade the
jstutement on May 28, after he had been
1told that this previous stutement showed
deliberation and could not be accepted. MHe
told us nothing about Frank mxtkln% an en-
gugement to stamp and for hlin to lock the
door, and told nothing about Monteen $tover.
'He did not tell us about seelng Mary Phagan.
He sald he did not see her. He did not say
he saw Quinn. Conley was a rather dirty
negro when 1 first saw him. He looked
pretty good when he testified here.

On Muy 29 we talked with Conley almost
all day. We pointed out things in his story
that were fmprobable and told him he must
do better than that. Anything in his story
that looked to be out of place we told him
would not dn. We tried to get him to tetl
about tho lttle meshbag. We tried pretty
svtrong. He always denled ever having seen
it. He denied knowlng anything about the
matter down in the basement In the elovator
shaft He never sald he went down there
himself between the tlme he cume to the

factory and went to Montug'sa, He never
-sald anything about Mr. Frank having hit
her or having hit her too hard, or about

tiptoes from the metal department, Ile said
there was no thought of bhurning the body.

“On Muy 18 wo undertook In Chlef Lan-
ford's office to convince him he could write,
and we understood he sald he could not
write, and we knew he could. Wae convinced
him that we knew he could write, and then
he wrote.”

In his evidence before thes jury {n the re-
direct examination Conley thought It neces-
sary to account for the meshbag, and for
the first time sald that “Mary Phagan's
meshbag waa lying on Mr. Frank's desk and
Mr. Frank put it In the safe.” This {8 the
first mention of the meshbag.

The first suggestion that was made of
Frank belng n pervert was in Conley's testi-
mony. On tho stand he declared Frank sald
“he was not built like other men.”

‘There {3 no proof in the record of Frank
being o pervert. The situation in which
Conley places him, and upon Conley's tes-
timony must that charge rest, does not
prove the charge of perversion if Conley’'s
testimony be true,

On argument before me I asked what
motive Conley would have to make such a
suggestion, and the only reason given was
that someone may have made him the sug-
gestlon becauro Jews are circumcized.

Conley Amenable to Suggestion.

Conley in hls ecvidence shows himseif
amenable to suggestion. He says, *“If you
tell a story, you know you have got to
change it. A lle won't work, and you know
you have got to tell the whole truth.”

Conley 'n explaining why his affidavits
varied sald: *“Tho reason why I told thiat
story 9, T do not want them to know
that these other peoplo passad by e, for
they might accuse me. do not want peo-
ple to think that 1 was the ono thut done
the murder.,”

Conley admits he wrote the notes founi
by the body of Mary Phagaa. Did Frank
dictate th2:n? Conley swear: he did.
stato says that the use of the word *afd”
instead of ‘‘done” indicates i white man’s
dictation. Conley admits the spelllvg waas
hin. The words are repeated and are sim-
ple, which characterizes Conley's letters,
In Conley’s testtmony you will find fre-
quently that he uses the word "did.,” and
recording to calculation submitted to me
he used the word *did” over fifty times
during the trial.

While Conley was in jall charged with
belng an accessory, there was also Incar-
cerated In the jail, a woman named Annie
Maude Carter, whom Conley had met at
the courthouse. She did work In the jail
and formed the acqualntance of Conley,
who wrote to her many lengthy letters.
Thesa letters aro the most obscene and
techerous I have ever read. In theso let-
ters, the word “did’ 18 frequently cmployved.
1t will be observed that in Conley's tes-
timony. he uses frequently the word ‘‘ne-
gro,”” end in the Annle Maude Carter notes
ho says, “l1 have n negro watching you.”

The Carter Girl’s Notes.

The Annle Maude Carter notes, wnich
were powerful cvidence In behalf of the
defendant, and which tended strongly to
show that Conley was tho real author of
the murder notes, wero not before the jury.

The word “Hke” i3 used in the Mary
Phagan notes, und one will find 1t fre-
quently employed In Couley's tostimony,
“The word *play,” in the Mary Phagan
notes, with an_obsceno slgnificance, 1 sim-
ftarly employed In the Annie Maudo Carter
notes. The same i3 true a3 to the words
“ley’ and “love.” .

In Conley's testimony, ho uses thoe words
“make water” Just as they are used In

the Mary I'hagun notes.

In Conley's testimony he says the word
“hisself” constantly.

1t is urged by the lawyers for thoe de-
fense that Conley's characteristic was to
use double andjectives,

in the Mary Phagan notes, he said ‘‘long
tall negro, black,” “long siim, tall negro.”

In his testimony Conley used expressions
of this sort, ‘He was a tall, slim build
heavy man,” “A good long wide plece of
cord In his hands.’

Conley says that he wrote four notes,
although only two wero found. Theso
notes have in them 128 words, and Conley
swears he wrote them in 2% minutes. De-
tectlve Scott swears he dictated oight
words to Conley and it took him about slx
minutes to write them.

The statement Is made by Frank, and
that statement is consistent with the evi-
dence 1n the record, that, the lnform‘mlon
that Conley could write came from Frank
when he was informed that Conley clulmed
he could not write. Mrank says he did not
disclose this before, because ho was not
aware Conley had beon at the factory on
tho 26th day of Aprll, and therefore the
materlality of whether Conley could write
any more than any other negro.employeeo,
had not been suggested to him, Frank says
thut he gave the information that Conley
had signed recelpts with certaln Jowelers,
with whom Conley had deallngs.

Where Wero the Notes Written?

At the time of the trial It was not
observed that the death note written on
brown paper was on order blank, with the
dnte lJine, ‘‘Atlanta, Ga., . 190, Sub-
sequently the paper was put under a8 mug-
aitying gluss and in blue pencll it was
found that one Becker's name was writ-
ten there. Ho had Leen employed at the
factory on the fourth floor. Investigation
was made and Becker testified that he
warked for the penctl factery from 1908
until 1912, and the order blank was No.
1018. During that entire time he signed
orders for goods and supplies. The brown
paper on which the death note
was written, bears his signature, and at the
time he left Atlanta in 1812, the entire
supply of blanks contulning the flgures
190—, had been cxhausted, and the blanks
containing the figures 181—, had already
been put in use. Becker makes affldavit
that before leaving Atlantn, he personally
packed up all of the duplicate orders which
huad been filled und performed thelr func-
tlons, and sent them down to the basement
to be burned. Whether the order was car-
ried but. ho did not know.

in reply to this, the state introduced on

the state, testified regarding Conley’'s state- :

‘The;

]

. the extraordinary motion the testimony of
U Philip Chambers, who swears that unused
order blanks entitled “Atlanta, Ga., ——-,
191—," were In the office next to Frank's
office and that he had been In the base-
ment of the factory and found no books
or papera left down there for any length
of time, but same were always burned up.

This evidence was never passed upon by
the Jury, and developed since the trial. It
was strongly corroborative of the theory ot
tho defense that the death notes were wrlt.
ten, not in Frank's offioe, Dut in the base-
ment, and especlally In _view of the evi.
denco of Police Bergeant Dobbs, who visited
the scene of tho crime on Sunday morning,
as follows:

‘““The scratch pad was also lylng on the
ground close to the body. 7The scratch pad
wus lying near the notes, They were all
right close together. There was a plle of
trush near the boller where this hat was
and paper and penclls were down
there, too."”

Pollice Officer Anderson testiffed:

“There are plenty of penclls and trash in
tho basement.”

Darley testified: “I have seen all kinds
of paper down in the basement. The papur
that note 18 written on is a blank order
pad. That kind of paper s llkely to be
found all over the butlding, for thls rea-
son, they write an order and sometimes fail
to get a carbon under It, mand at other
times they change the order and it gets
into the trash. That kind of pud s used
all over the factory.”

Over the boiler s a gas jet.

Mary Phagan’s Halr,

Another feature which was not known at
the trial and which was not presented to
the jury, but came up by extraordinary
motion, was regarding the hair alleged to
3l‘nve been found hy Barrett on the lathe,
The evidence on the trial of some of the
witnesscs was that the hair looked like that
of Mury Phagan. It was not brought out
at the trial that Dr. Harrls had examlned
the halir under o microscope and by taking
sectlons of it and compacing it with Mary
Phagan's halr, thought that on the lathe
wid not Mary Phagan's halr, although heo
sald he could not be certaln of it.

This, however, would have been the
highest and best evidenge.

The evidence as to the probability of the
blank on which tho deatn note waa writ-
ten being in the basement, and the evidence
;a8 to the hair. would have tended to show
that the murder was not committed on
zgfegloor on which Frank's office was lo-

The Time Question.

The state contended that Mary Phagan
camoe to the office of Leo }M. Frank to
.get her pay at some time between 12:05
and 12:10, and that Frank had declared
‘that ho was in his office the whole time.

It 1s true that at the coroner's lnquest,
held Thursday after the murder (page 364),
he sald he might have gone back to the
toflet, but did not remember it.
in some of his testimony Frank said he
had remained the whole time in his office.
Monteen Stover swears that she came into
Frank’'s office at 12:05 and remained untll

12:10, and did not see Frank or anybody. :

She 1s unimpeached, and the only way to
reconclle her evidence would be that she
entered Frank's office, as she states, for
tho first time In her lfe, and did
ko 1into the Inner room, where Frank
claimed to have been at work.
were at work at his desk, he could not
he aeen from the outer roont Monteen
Btover sald she wore tennis shoes und her
8steps may not have attracted him.

However, the pertinency of Monteen
Stover's testimony {3 that Mary Phagan
had come to get her pay and Frank had
gone with her back to the metal room
and was In process of killlng her whlle
Monteen Btover was in his office, and this
was at a timo when he had declured he
was in hisy office. -

‘The evidence loses its pertinency if Mary
Phagan had not arrived at the time Mon-
teen Stover came. What {s the evidence?

The evidence uncontradicted discloses that
.\{ary Phugan ate her dinner at 130
o'clock, and the evidence of the street car
men was that she caught the 11:50 car,
which was due at the corner of Forsyth
and Marletta streets at 12:07%. The dls-
tance from this place to the pencll factory
is about one-fifth of a mile. It required
from 4 to 6 minutes to walk to the fac-
tory, and especially would the time be en-
larged, hecause of the crowds on the streets
on Memorial day,

Testimony of Epps Boy.

While the street car men swear the car
was on time, and while George Epps, a wit-
ness for the state, who rode with Mary
Phagan, swears he left her about 12:07 at
the corner of Forsyth and Marfetta streets,
there 18 some evidence to the effect that
the car arrived according to custom. but
might have arrived two or three minutes
befora schedule time. If 8o, the distance
would have placed Mary Phagan at the

penctl factory at some time between 12:05
end 12:10, Monteen Stover looked at the
clock and says she entered at 12:05. A

suggestion 18 made that the time clocks,
which were punched by the employees,
might have been fast. This proporition was
met by W. W, Rogers, who uaccompanied
the detectives to the scene of the murder
on Sunday morning, and who testified (page
200). “1 know that both clocks were run-
ning. and 1 noticed both of them had
the exact Ume.” Therefore, Monteen Stover
must have arrived before Mary Phagan,
and while Monteen Stover was in the room
it hardly seems possible, under the evidence,
that Mary Phagan was at that time being
murdered.

Lemmis Quinn testifies that he reached
Frank's office about 12:20 and saw Mr.
Frank. At 12:30 Mrs. J. A. White called
to see her husband at the factory, where
he was working on the fourth floor,
teft again before 1 o'clock.

At 12:50, according to Denham, Frank
came up to the fourth floor and said that
he wanted to get out. The evidence for
the defense tends to show that the time
taken for moving the body, according to
Conley's description, was s0 long that it
could not have fitted the specific times at
which® visltors saw Frank. It will be seen
that when Mrs, White came up at 12:30
the doors below were unlocked,

Another feature of the evidence is that
the back door in the basement waa the
former means of egress for Conley, when he
deslred to escape his creditors among the
cmployees.  On Sunday morning, April 27,
the staple of this door had bLeen drawn,
Detective Starnes found on the door the
murks of what he tihought were bloody
{inger prints, und he chipped off two pleces
from the door which looked ltke “bloody
finger prints.”” The evidence does not dis-
close further investigation as to whether ft
wuas blood or not.

The motlve of this murder may be either
robbery, or robbery and assault, or assault.

There {s no suggestion that the motive of
Frank would be robbery. The meshbag was
in Mary Phagan's hands and was described
by Conley in his re-direct examination at
the trial for the first time. The size of
110 mMCSNGE § CANNOL €1, DUT fINCA a LIOCOUY
vendkerchlef of Mary Phagan's was found

v her side, it was urged before me by
counset for the defense that ladles usually
i carried their handkerchiefs in their mesh-
bags '

If the motive was assault, either by natu-
ral or perverted means, the physicinns' evi-
dence who made the examination does not
disclose {ts accomplishment. Perverslon by
none of the suggested means could have oc-
casioned the flood of blood. The doctors
testified that excitement might have occa-
floned it under certain condltions. Under
the evidence, which Is not set forth in
detail, there I8 every probabdbillity that the
virtue of Mary Phagan was not lost on the
26th day of April. }er meshbag was lost,
land there can be no doubt of this. The
'evidence shows that Conley was as depraved
and lecherous a negro as ever llved in
(Gieorgia. He lay in watch and described the
clothes and stockings of the women who
went to the factory.

His story necesaarily bears the construc-
tion that Frank had an engagement with
Mary Phagan, which no evidence in the case
‘wonld Justity. If Frank had engaged Con-
iley to watch for him, it couid only have been
for Mary Phangan, since he made no improper
suggostion to any other female on that day,
and it was undisputed that many did coma
up prior to 12 o'clock., and whom could
Frank have been expecting except Mary
Phagan, under Conley's story? This view
cannot be entertained as an unjustifiable
refiectlon on the young girl.

Why the negro wrote the notes 1s & matter
open to conjecture. He had been drinking
heavily thut morning. and it is possible that
he undertook to describe the other negro in
the buliding so that it would avert suspl-
clons.

It may bo possible that
correct.

The testimony discloses that he was in
the habit of allowing men to go Into the
basement for immoral purposes for n con-
slderation, and when Mary Phagan passed
by him close to the hatchway leading into
the basement and in the gloom and dark-
ness of the entranco he.may have attacked
}\cr. What §s the truth we may never
cnow.

his version is

Juary’s Verdict.

The jury which heard the evidence: and
spw the witneases found the defendant, Leo
M. Frank. gullty of murdoer. They are the
ones, ‘under our laws, who are chosen to
weigh evidencoe and to determine its proba-
tive value, They may consider the demea-
nor of the witnesses upon the stand and in
the exerclse of common sense will arrlve
with wonderful accuracy at the truth of the
contest, .

Under our law the only authority who
can review the merita of the case and
question the justice of a verdict which has
uany - evidence to support it is the trial
judge. The supreme court is Hmited by
the constitution to the correction of "errors
of law. The supremo court found In the
trinl no error of law and determlined as
# matter of law, and correctly, in my judg-
ment, that there was sufficlent cvidence to
sustain tho verdict, . .

But under our judicial system the trlal‘
judzo is called upon to exercise his wise
discretion, and he. cannot permit a verdict
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However,

not

If Frank

and .

to stund which he bhelMeves
A suggestion in the order ove:(r)ul?l?;;uxrjrlr’fnt—.
tion Yor & new trial that the judge 1was
not satisfied with the verdict would de-
mand a reversal by the supreme court

In this connectlon Judge Ronn declared
orally from the bench that he was not
certaln of the defendant's gullt—that with
all tLe thought he hud put on this case
he wans not thoroughly convinced whether
Frank was gullty or Innocent—but that he
did not have to be convinced; that the jury
was convinced, and that there was no room
tnddoum :.h:x’t; v.hn:.’ he r{m it his duty to
order .3 he motfon for 1
o\':elxi:‘l\lled. 4 new trial be

‘his statement was not embodie
motion overruling new trial. odled In the

Under our statute, in coeses of conviction
of murder on circumstantial evidence, it is
within the discretion of the tria) j;uh;:- to
sontence the defendant to life imprison-
ment (code, ecction 62). :

Circumstantinl Evidence.

The conviction of Frank was on cfr-
cumstantial evidence, as the solicitor gen-
eral admits In his written argument.

Judge Roan, however, misconstrued his
power, as evidenced by the foliowing charge
to the jury In the case of the stato against
Frank:

“1f you belleve beyond 2 reasonable doubt
from the &vidence in this case that this de-
fendant {8 gulliy of murder, then you would
hoe suthorized In thut event to say. ‘We,
the jury, find the defendant guilty. Should
you go turther, gentlemen, and suy nothing
else fn your verdiet, the court would have
to sentence the defendant to the extreme
penualty of inurder, to wit: ‘To be hanged
by tho neck until ho !s dead.'*”

Surely If Judge Roan entertalned the ex-
treme doubt indfcated by his stutement and
had rewmembered the power granted him
by the code, he would have rentenced the
defendant to life fmprisonment.

In u letter written to counrel ha ways:

“I shull ask the prison commission 1o
recominend to the governor t¢ commute
Frank's sentence to life Imprisonment.

« . o It 18 possible that I showed undue
deference to the jury in this case, when I

allowed the verdict to stand. They i by
their verdlct that they had found the
truth. I wus in a etate of uncertuinty, and

80 expressed myself, . . . After many
monthy of continued deliberation I am sull
uncertidn of Frank's guiflt. This etate of
uncertidnty s largely due to the character

of the Conley testimony, by which the
verdict was largety reached.

“Therefore. I consider thls a case in
which the chief magistrate of the state
thould exert every effort in aescertaining
the truth. The execution of any persen
whose guilt has not bLeen  satisfactorily

proven is too horribie to contemplats. I do
not belleve that a  person should mees
with the extreme penalty of the law until
the court, jury and governor shall have a:l
been satlsfied of that person’s guoilt. Hen
at the proper time 1 shall express and e
large upon these views, directly 1, t
. prison commissfon and governor.
“However, If for any cause 1 &m pre-
vented from dotng this, yvou =2 at lberty
, 10 use this letter &t the neurm:

Verdict Not Attacked.
It will thus be observed that if commu-

12

; tation is granted the verdict of the i i3
not attacked, but the penaity Is fmposed
' for murder, which !s provided by the

state, and which the judge, except for his
misconzeption, would feve Impused. Wit
out attacking the jury or any of the courts,
I would be carrylng out the wiil u! the
Judge himself In making the penuity that
which he would have made it and which
he deslres it shall be made.

In the case of Hunter. a white man
charged with assassinating two  White
women {n the city of Savannah, who was
found gullty and sentenced to be hanged,
application was mude to me tor clemency.
Hunter was charged, together with o ne-
Ero, with huving commiitted the offense,
and after he was convicted the negro was
acquitted. It was bhrought nut by the
statement of the negro tnat another nepro
who was half-witted committed the crime,
but nu credence was given 1o the story, and
he was not fadicted. :

The judge and solicitor genera! refused
to recommend clemency, but upon a review
of the evidence, and because of the facts
and at the instance of the leading citizens
of Savannah, who were doubtful of the
guilt of defendant, I commuted
tence. {n order that there should be .
sibillty of the execution of un i
:?ruen. ’I‘m?J lzit:tmn bas et with :

approbatio B
coum){vp n of tho people of Chuthum

In the case of John Wright, of Fann:
county. two men went lobthe n’.uumiu:
home ¢f a cltizen, called him out nnd »!
him and were trampling on his bLouy, w
his wite, with a bube in her arms:,
out to defend her husband, One .
men struck the babe with his
kiiled It. Wright was tried,
and sentenced to death.
troduced us
threamd his escape «
occurred at the time he was an
from tae Fannt 3 v !
m‘im t{«)r !elony.n county jall under i

refused to Interfere unless 3
or solicitor, would rcem-rnxn:zxnﬁ(i‘lx'xlitr{vJ
which they declined to do. Finaliy
en the gallows, the solicitor general
mended a reprieve, swhich I granted
finally on the recommendatlion of theA
and sog:lcnur general, as expressed i;
order, I reluctantiy commuted the sent
to lfe imprisonment. The doubt was
gested as o the ident!ty of the crln'in
and a3 to the credibllity of the testimony
of prejudiced witness The crime was as
helnous as this one and more so, -

In the Frank case three muatters have
developed slnce the trial which did “no;
come lefore the jury, to-wit: The Carter
notes, the testimony of Recker, tndicating
that tke death notes were written in the
basement, and the testimony of Dr. Hurris,
that he was under the fmpresslon that the
halr on the itahe was not that of Mary
E’:}:‘ﬁ;m, and thus tending to show that z.lx%
g WAS mot com 3
Frankes atono mitted on the fioor of

While made the subject of an extranr-
dinary motion for & new trial. {t °i\s"§\v.-ru
};gg:}'tx)nl”:hat "h {s almost a practical im-

< ¥ to have a v c
ol bracnate,] verdict ret astde Ly

Matter of Conscicnce.

The evidence might not have changed
the verdict, but It might nsve caused the
Jury to render a verdict wath the recom-
mendation to mercy.

In any event, the performance of mer
duty under tho constitution fs a matter of
my corscieince. The responsibility rests
where the power s reposed. Judge Roan,
with that awful sense of respousibility,
which probably came over himm as he
thought of that Judge befors Whom he
would shortly uppear, calls to nme fromn
another world to request that I do that
which he should have done. I can endure
misconstruction, abuse and condemnation,
but I cannot stand the constant compan-
lonship of un accusing conscienco, which
would remind me {n every thought thut I,
as governor of Georgia, failed to do what [
thought to be right. There is a territory
“beyond A REASONABLE DOUBT and
absolute certainty,” for which the law pro-
vides In allowing Hfe imprisonment instead
of execiatlon. This case has been murked
by doubt. The trial judge doubted. Twe
judges of the supreme ccurt of Georgia
doubted Two jmlges of the supreme court
of the United States doubted. One of the '
three prison commissioners doubdbted.

In my judgment, by granting a com-
mutation in this case, I am sustaining the
jury, the judge, and the appellite tribu-
naly, and at the same time am discharz'ng
that duty which is placed on me by the
constitution of the state.

Acting, therefore, In accordance with
what 1 belleve to be my duty under the cir-
cumstarces of this case, it is

ORDKERED, That the senience fin the
case of Leo M. Frank is commuted from
the death penalty to imprisonment for life,

This 21st day of June. 1915.

OHN M. SLATON.
Governor,
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