IN THE DISTRIGCT COURT OF THE UNITED STATES
FOR THE NORTHERN DISTRICT OF GEORGIA.

LEO M. FRANK,

against -

C. WHEBLER MANGUM,SHERIFF
OF FULTON COUNTY, GEORGIA.

(
)
(
|
(
)
T0 THE HONORABIE THE DISTRICT COURT OF THE UNITED STATES
IN AND FOR THE NORTHERN DISTRICT OF GEORGIA.

The petition of Leo M, Frank respectfully shows:

FIRST: I am and ever 8ince my birth have been & -
citizen of the United States. I &m now and for some years past
have been & resident of Pulton County, in the Stete of Georgia, |
I em unjustly and unlawfully deprived of my liberty, and unlaw-
fully imprisoned, confined and detained in the jail of said
County, by C. Wheeler Mangum, the Sheriff of sald County and
Ex-0fficic jaller.

SECOND: My aforeseld imprisonment, confinement and de-
tention ere wholly without the &uihuritf of and ocontrary to the
law, and in violation of my rights as a ocitizen of the United
States as guaranteed by the Constitution of the United States,
ard partioularly by Section 1'of the Fourteenth Amendment to =aid
Constitution, which provides that no State shall deprive any
person of 1ife, liberty or property without due procesa of law,
or deny to him the equel protection of the laws, the protectlion
of which I expressly invoke.

THIRD: The Bole alaim of authority by virtue of which
the sald C, Wheeler Mangum, Sheriff and ex-offlolo jailerlaa afurL-
gaid, 80 restrains eml deteins me is, that on May 24, 1913, I wes
indioted by the Grand Jury of Fulton County, State of Georgie,
on the charge of having murdered Mary Phagen; that thereaftsr, in



"-.f'f

the Superior Cpurt of Fulton County aforesaid, Hon. L. S. Hoan,

& Judpge of sald It“hlznur'l:, preaiding, I wses arraigned ami tried on
ggid indiotment, and on August 25, 1913, the Jjury empaneled to

try the seid indictment returned & verdiot of guilty againat me,
upon whioh verdiot the judgment of the Court was thereafter render-
ed, and I was, on August 26, 1913, sentenced to death. A copy of |
gald judgment and of the subsequent ordems extending the time for
the eaxecution thereof is hereto annexed, marked Exhibit A. I

was thereupon remanded to the oustody of said C. Wheeler Mangum, '
Sheriff end ex-officio jeiler aforesaid, which said custody hos |

continued until the present time.

POURTH: At the time of the rendition of sald verdict,
the entry of ssld Judgment and the pronouncement of the sentence
of death, the sald Superior Court of Fulton County, in whioh I
was tried, had lost jurisdlction over me, and over the trial of
the sald indietment; and all proceedings upon said trial, includ-
ing the reception of the verdict, the rendition of judgment and
the pronouncement of sentence of death, and my comitment to the
jail of FPulton County aforesaid and into the custody of the sald
C. Wheeler Mangum, Sheriff and ex-offioio jaller of said County,
were without due process of law and in all respects null, veid an&
of no effeot, and my imprisonment, confinement snd detention as
eforesald, were in gll respeaots illegal and in violation of my
aforesald oconstitutional rights.,

FPIPTH: The facts which occésioned such loss of Jjuris-
diotion, and by reason of which I was deprived of due process
of 1law and the equal protection of the laws, are as followa:-

Ky trial in the Superior Court of Fulton County, State |
of Georgle, before Hon. L. S. Roan and & jury, began on July 28, |
1913, in the Court House at Atlanta, Georgla, and contimed untili
Auguat 25, 1913. The court room in which the trial took place !
was on the ground floor of the Court House. The windows of the I

court room were open during the progress of the trisal, ard loaked |
out on Pryor Street, & public street of Atlanta. 4n open elley

ran from pryor gtreet along the side of the gourt House, and



there were windows looking into this alley from the court room.
The noises from the street were thus conveyed to the ecourt room,
and the proceedings in the ocourt room could be heard in the |

gtreet and elley. Consilderable publioc exoltement prevailed
during the trisl, and it was apparent to the Court thet publie
gentiment seemed to be greatly ageinst me. The cowrt room was
constantly erowded, and considereble crowds gathered in the
gtreet and &lley, and the noilses which emanated from them could
be heard in the court room. These crowds were boiaterous. Sever-
al times during the trial, the crowd in the court room and outside
of the Court House applauded, in & manner audible both to the |
Court and jury, whenever the 3tate scored a point. The crowds
outside ocheered, shouted and hurrahed, while the erowd within the
court room evidenoed its feelings by spplsuse aml other demonstra-
tions. Prsotically all of the seats in the court room were oo- f
cupied, both within and without the bar. The aisles at each
end of the court room were packed with speotators. The jury, in |
going to and from the court room, in the morning, at noon &nd in
the evening, were dependent upon the passageways made for them
by the officers of the ocourt. The bar of the court room itself
was so crowded ss to leave but & small space for ocoupanoy by
the counsel. The Jjury box, which was occupled by the jury, waa
enclosed by the crowd sitting end standing in such close proxim-
ity to it that the whispers of the orowd ocould be heard during
& part of the trial.

On Saturday, Augnst 23, 1913, during the argument of

Solicitor General Dorsey to the Jjury, Reuben R. Arnold, Esq.,
one of my counsel, made an ob jJeotion to suoh argument, and the
erowd laughed &% him. While Mr. Arncld, my counsel, made &
motion for a mistrisl, and was engaged in taking evidence in
support thereof before the Court, the crowd applsuded a witness
who testified that he d1d not believe that the Jury heard the
applause of the orowd on the previous day, &8 &t thet time the

Jury wee in the Jjury room sbout twenty feet dis tant.

On Saturdey, August 23, 1913, while the Court wes con=



sidering whether or not the trial ehould proceed on that evening
aend to what hour the trisl should be extended, the exoitement in
&nd without the court room was so apparent ss to osuse appre-
hension in the mind of the Court as to whether the trial could ht-l
safely continued on that dey, and before deciding upon am adjuurnL
ment, the presiding Judge, Hon L. S. Roan, while upon the benah,
and in the presence of the Jury, conferred with the Chief of
Police of Atlanta and the Colonel of the Fifth Georgia Regiment,
stationed in Atlente, who were well known to the Jjury. The '
public press of Atlanta, apprehending danger if the trial contin-|
ued on that day, united in & request to the Court, that the |
proceed ings should not continue on Saturdey evening. The trial
wes thersupon continued until the morning of Monday, August B85, |
1913,

T e aERAaES dn NAG MEba. (Sheh Vs LA adhes ]
ment had not subsided, and that it wes ge intense, as it had heml
on the Saturiay previous. Excited orowds were present as hﬂfﬂrﬂ.l
both within and outside of the court room. When the Solicitor |
Genersl entered the court room, he was greeted by epplause by |
the large crowd present, who stamped thelr feet and olapped
thelr hands, the jury being then in ite »oom, sbout twenty feet |
distant. ! ||

During the entire trial I was in the ocustody of C. |

Wheeler Mangum, the Sheriff of Fulton County emd ex-~offioclo
jailer, and was actuslly incarcerated in snid jall, exoept on
suoh occesions when I was brought inte the court room by the
Sheriff or one of his deputies. I was unable to be present at
the triel, exoept when permitted by the Court and conduated there
by the sald Sheriff or his deputies.

On the morning of _!Eundar, August 25, 1913, shortly
before Hon. L. 8. Roan, Presiding Judge, begen his oharge to
the Jury, he privately conversed with Messrs. L., Z. Rosser and
Reuben R. Arnold, two of my counsel, in the jury room of the

Court House, and referred to the probeble danger of violence



that T would incur if I were present when the verdiot was render-
ed and the verdiect should be one of aoquittal or of disagreemant.
After he had thus expressed himself, he requested my counsel to

egree that I need not be present at the time when the verdiot was
rendered and the jury polled. 1In the seme conversatlon the Ju.dge:

expressed his opinion to counsel, that even they might be in

danger of violence shéuld they be present at the reception of the |
!

verdict. Under these ciroumstances they agreed with the Judge,
thet neither I nor they should be present at the rendition of the
verdloct.

I knew nothing of this eonvérsation, nor of any sgree-
ment made by my said counsel with the Judge, until after the
rendition of the verdlot and sentence of death hed been pronounced.,

Pursuent to this conversation, I was not brought into

court st the time of the rendition of the verdlect, and I was not |

| present when the verdiot wes received and the Jury was discharged,|
nor wes any of my oounsel present when the verdict wea recelived
end the Jury discharged. '

I did not give to my counsel nor to any one else, au- |
thority to waive my right to be btresent =t the reoception of the

verdict, or to agree that I should not be present at that time, ‘
nor were they in any way suthorized or empowered to waive my

right so to be present; nor did I emthorize my counsel, or any of |
. them, to be absent from the court room &t the reception of the 1.
verdict, or to agree that they or any of them might be absent at
that time. My counsel were induced to make the aforesaid agree- |
ment as to my absenoce &nd their absence &t the recept ion of the

verdict, solely because of the stetement made to them by the |
' Presiding Judgafnnd the ir bellief that if I were present at the |
time of the reception of the verdiet and 1"& ghould be one of ao- |

quittal or of disagreement, it might subject me and them to |

| serious bodlly herm, and even to the loss of life.

Besides Mesara. Rosser and Arnold, I hed a8 counsel '
Morrls Brandon, Esq. and Herbert J. Haas, Eaq. Nelther of them

was present when the verdict wes received and the Jury discharged,!




Neither the wonversation with Judge Roan, nor the purport there-
of , was communicated fo Messrs. Brandon gnd Heas, nor did they |
have any knowledge thereof, until after sentence of death had
been pronounced against me.

After the Jury had been finelly oharged by the Court
and the ocase had been submitted to it, when Mr. Dorsey, the
Sollcitor General, left the court room, 2 large crowd on the nut-!
gide of the Court House and in the streets, greeted him with
loud and boisterous applamse, clapping their hands and yelling
"Hurrah for Dorsey", placed him upon their shoulders, and car-
ried him aoross the street into & building where his office was !
located. The crowd d4id not wholly disperse during ths interval |
between the submission of the ocase to the Jury end the return of |
the Jury to the sourt room with its verdict, but during the
entire period a large crowd was gatiered in the immediate viuinityl
of the Court House. When it wes e&nnounced that the Jjury had
agreed upon a verdict, & signal was given from within the court
room to the crowd on the outaide to that effect, and the crowd
outside ruised & mighty shout of approval, and cheered while the |
polling of the Jjury procoeded. Before more than one Juror had |
been polled, the spplause was so loud and the nolse was so grest, |
that the further polling of the jury had to be stopped, so that |
order might be restored, and the noise and cheering from without i
was such, thaet 1t was difficult for the Presiding Judge to hear i
the responses of the jurors as they were being polled, although |
he was only ten feaet distant from the Jjury.

All of thls ocourred during my invéluntary absence
from the court room, I being at the time in the custody of the
Sheriff of Fulfgn County and incarcerated in the Jjall of said

County, my absence from the court room, and that of my counsel, |

heving been requested by the Court because of the fear of the

Court that violence might be done to me and my counsel had I or
my s&id counsel been in court at the time of the rendition of

the verdict.

SIXTH: Thereafter, on August 26, 1913, I was aantanueﬁ



Neither the wonversation with Judge Roan, nor the purport there-
of , was communicated fo Messrs. Brandon gnd Heas, nor did they |
have any knowledge thereof, until after sentence of death had
been pronounced against me.

After the Jury had been finelly oharged by the Court
and the ocase had been submitted to it, when Mr. Dorsey, the
Sollcitor General, left the court room, 2 large crowd on the nut-!
gide of the Court House and in the streets, greeted him with
loud and boisterous applamse, clapping their hands and yelling
"Hurrah for Dorsey", placed him upon their shoulders, and car-
ried him aoross the street into & building where his office was !
located. The crowd d4id not wholly disperse during ths interval |
between the submission of the ocase to the Jury end the return of |
the Jury to the sourt room with its verdict, but during the
entire period a large crowd was gatiered in the immediate viuinityl
of the Court House. When it wes e&nnounced that the Jjury had
agreed upon a verdict, & signal was given from within the court
room to the crowd on the outaide to that effect, and the crowd
outside ruised & mighty shout of approval, and cheered while the |
polling of the Jjury procoeded. Before more than one Juror had |
been polled, the spplause was so loud and the nolse was so grest, |
that the further polling of the jury had to be stopped, so that |
order might be restored, and the noise and cheering from without i
was such, thaet 1t was difficult for the Presiding Judge to hear i
the responses of the jurors as they were being polled, although |
he was only ten feaet distant from the Jjury.

All of thls ocourred during my invéluntary absence
from the court room, I being at the time in the custody of the
Sheriff of Fulfgn County and incarcerated in the Jjall of said

County, my absence from the court room, and that of my counsel, |

heving been requested by the Court because of the fear of the

Court that violence might be done to me and my counsel had I or
my s&id counsel been in court at the time of the rendition of

the verdict.

SIXTH: Thereafter, on August 26, 1913, I was aantanueﬁ



volunterily absent from court when the verdliot asgainst me was

received and the jury discherged, in violation of my aforesaid _
constitutional rights; that I wasédaprive& of a fair and impartial!
trial, of due process of law, and of the equal protection of the

laws; that I did not waive the right to be présent at the re-

ception of the verdiet, and d4id not authorize the waiver of such |
I

right on my behalf by my eounsel, or any other person, nor con-
sent that I should not be present at the rendition of the verdiot,
or that my counsel should be sbsent at thet time; theat any agree-
ment made by my said counsel in my absemce, &nd without my I
knowledge or consent that I should not be present at the ranﬂitinn!
of the verdiet, was of no legal force or effect, and that by

I

reason of the premises the verdlot rendered against me was a

nullity. !

TENTH: The State of Georgia, by the Solieitor General, l
demurred to this petition, and on June 6, 1914, it was dismissed

on sald demurrer, and Jjudgment wesa rendered sgainet me therson. !

ELEVENTH: The Jjudgment was then talten by writ of error
' to the Supreme Court of Georgie, where, on November 14, 1914, a

| judgment was rendered by said Court whioh affirmed the judgment
of the Superior Court of Fulton Dounty sustaining the State's

' demurrer to my petition and dismissing my motion to set aside
said verdiet. The grounds of the judgment of the Supreme Court

of Georgia were, in substence, (1) that & person acoused of

' orime has the right to be present at the time of the rendition of
:;tha verdict against him, but sueh right is &an ineident of the
triak; (2) tmt his absence at the time of the rendition of the

| verdiot is & mere irregularity thet can be waived by him; (3) that
| under the lews of Georgla a motion for & new trisl is an available
remedy by which to attack & verdiet remdered in the sbsence of one
| socused of orime, end (4) that after the meking of a motion for a

new trial and the affirmance of judgment denying the same by the

Supreme Court, & motion made thereafter to set aside the verdioct

1
1

on the ground that the acoused had been absent from the court room



when the verdict was rendered, is too late. The opinion of the
Supreme Court of Georgla 1s of great length am 1is, thereofore,
not mreto attached, 'mt a copy thereof 18 herewith exhiblted to
the Court.

TWELFTH: Under previous decisiona of the Supreme
Court of Georgis, and under the practice which had prevailed
throughout the State prior to the aforesaid decision rendered in
my case on November 14, 1914, &s aforesald, the proper proocedure
to atteck a8 & nullity a verdict rendered in the absence of &
| prlesoner, had been held to be & motion to set aside the verdioct.
|

A motion for & new trial was treated a® not being the proper

remedy.

THIRTEENTH: Such former decisions of the Supreme
' Court of Georgia were unanimous decisions, and under the laws of

the 8tete of Georgla had the force of & statute until reversed

by & full bench, after argument, on & request for review granted

by the Court. '

FOURTEENTH: No previous deoision of the Supreme Court
. of Georgle, nor of the Court of Appeals of eaid State, sald
courts being 1ts only appellate courts and its highest aourts,

hed ever declared that & motion to set aslde s &8 mullity a ver-

diot rendered in & priscner's ebsaice, was not an available

- remedy to attasck suoch verdioct. The decision of the Supreme Court

of Georgla in my casey which determined that a motion for a new ‘

trial was an aevailable remedy in such & case and denied my right

to move to set aside the verdist on the aforesaid grofinds, was

the first deocision ofits kind ever rendered by said Court or by
. the Court of Appeals of Georgia.

FIFTEENTH: The said decision had the effect of depriv-

ing me of a substantial right given to me by the law in force &t
the time to which my alleged guilt related, and at the time of

the reception of the verdict ageinst me end of the presentation ‘
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and decision of the motion for a new trisl, and took‘frnm me a
right which at all of said times was vital to the protection of
my life and libverty, and constituted the passing of an ex post
facto law, in violation of the prohibition contained in Article
1, Sectlon 10, of the Conatitution of the United Statea, and was

illegal and vold.

|
SIXTEENTH: The sald judgment of the Supreme Court of

Georgla, rendered on November 14 , 1914, likewise deprived me of |
|
due process of law, end of the equal proteotion of the laws,

within the meaning of the Pourteenth Amendment to the Constitution
of the United States, because the Court thereby, in effect, '

deolared that, in order to avail myself of my aforesaid annstitn-l
tional rights, to wit, the mssertion of my right to due process
of law and to fhe equal proteotion of the laws, I would be ocom-
pelled to subjeot mysslf to a second jeopardy, thus depriving me

of my aforesaid constitutional rights, except on the illegal

sondition of the surrender by me of the right seoured to all
persond cherged with oriminal offenses in the 3State of Georgis, |
by persgreph 8, Seotion 1 , Article I, of the Constitution of [
said State, that no person shall be put in jeopardy of life or
liberty more than once for the same offense; save on his or her
own motion for a new trial after conviotlon or In case of mis- |

trisgl.

SEVENTEENTH: On November 18, 1914, I applied to the
Supreme Court of Georgia for a writ of error to the Supreme
Court of the United Stetes, for a review of the aforesaid judg-

ment denying my mot ion to set aside the verdiot rendered asgainst
me, anl said application was, on November 18, 1914, denled.

to Mr. Jus tice Lamar, the Justice of the Supreme Court of the
United S8tates asslgned to the Fifth Clroult, whioh includes the
State of Georglae, for a writ of error to review sald judgment.

This application waas denied on November 23, 1914. A similer

r
EIGHTEENTH: On November 21, 1914, I made &n uppllaatiaL
|
applicat fon was made to Mr. Justice Holmes of the Supreme Court



of the United States, who denied the same on November 25, 1914,
and an application having thereafter been made to Mr, Chief
Justice White of said Court, the same was referred to the full
benoh of the Court, whioh, on December 7, 1914, denied the same,

without opinion.

NINETEENTH: The denisl by Mr. Justice Lamar ami Mr.
Justice Holmea of said applioation for & writ of error, proceeded
on the ground that, inasmuch as the decision of the Supreme
Court of Georgla, that under the laws of that State, whers a
mot lon for & new trial has been made and denied, a defendant !
cannot make & motion to set aside the verdiet on a ground known
to him when his motion for new trial was made, that he wag not
present when it was returned, involves 2 matter of State praetice,

the case was not presented in such form as permitted it to be

reviewed on writ of error by the Supreme Court of the United.
Statess. mtﬁt“mﬁh- %ﬁﬂ.‘ fr TPV |

Lo elosns Y3 HLETT

TWENTIETH: Having thus exhsusted all of my remedies in

the courts of the State of Georgia, and by applications for writ
of error to the Supreme Court of the United Btatea,‘tu review the

|
Judgment denying my motion to set sside the verdict rendered '

against me &8 aforesaid, and having been afforded, as &bove &p~-

pears, no adequate and efficlent means for asserting and obtain-
ing my rights under the Constitution of the United States, I now
ask thia Honorable Court to discharge me from custody, because of
the nullity of seid verdict and of the judgment rendersd thereon

and my commitment thereunder , for the reasons hereinbefore set
forth, and in substantiation thereof, and of my contention that

the Superior Court of Fulton County, S8tate of Georgla, wherein I
was convicted of the crime of murder, loat jurlsdiction over me, |
88 hereinbefore set forth, I aver:

(1) The reception, in my absence, of the verdiect con-
vioting me of the orime of murder, tended to deprive me of ﬁg 1life

and llberty without due process of law, within the meaning of
I
11 | the Fourteenth Amendment to the Constitution of the United States,
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- waive my right to be present at the rendition of the verdiot,

the proteat ion of whidh I expressly invoke.

(2) I hed the right to be present ot every stege of my
trial, 1na1ﬁding the reception of the wverdict, the polling of the
Jury end the discharge of the jury, thies right being a fundamant—!
@l right essential to due procese of law.

(3) My involuntary absence at the time of the re-
ception of the verdiot 2and the polling of the jury, deprived me
of the opportunity to be heard which oconetitutea an essential
prerequisite to due process of lew.

(4) Thia-uppurtnnitf to be heard, inoluded the right to
be brought face to faoce with the Jury at the time of the rendi-
tion of the verdiet and of the polling of the jury.

(6) My right to be present during the entire trial,
ineluding the time of the rendition of the verdlet, was one which |
neither I nor my counsel could walve or abjure.

(6) My oounsel hawing hed no express or implied suth-
ority from me to waive my presence at the time of the rendition
of the verdiet, and 1t being in any event beyond my constitution-
al power to give them sunch asuthority, their consent to the re-
ception of the verdict in my absence was & nullity.

(7) Since neither I nor my counsel could expressly

that right could not be walved by implioation or in consequence
of any pretended ratification by me or acquiescence on my part
in any action taken by my counsek.

(8) My involuntary absence at the reception of the ver- |
dict, ecnstituting as it did an infraction of due procesa of law, |
incepable of being waived, direotly or indirectly, expressly or
impliedly, before or after the rendition of the verdiet, the
faillure to reise the jurisdiotional questlion on my motion for a
new trial, 4id not deprive me of my constitutional right to at-
taock s a nullity 6he verdiet rendered sgalnst me and the judg-
ment based thereon.

(9) My triel did not proceed in acscordance with the

orderly processes of the law essential to a falr and impartial



trial, becanse dominated by & mob which was hostile to me, and
whose conduct Intimidated the Court and jury amad unduly influ-
enced them, and neutralized and overpowered thelr judioisl
funetions, and for that resson also, I was ﬁupfivaﬂ of due pro=-
cess of law gnd of the equel protection of the law, within the
meaning of the Fourteenth Amendment to the Constitution of the
United States, the protection of which I expressly invoke.

TWENTY-FIRST: No previous applioation for a writ of

hebeas oorpue has been made by me.

WHEREFORE, I pray thaet a writ of hebeas corpus may
issue, directed to O, Wheeler Mangum, Sheriff of Fulton County,
Georgia, ex~-offiocio Jailer, and to esch and all of his deputies,

requiring him and them to bring end have me before this Court,at a

time to be by this Court determined, together with the true ocsuse

of my detention, to the end that due inquiry may be had in the
premises, and that I m&y be relieved from my said unlawful im-
prisonment and detention. And thus I will ever pray.

Dated, at Atlanta, Georgia, December /7 4 ,1914,

Q%M@)

Petitioner.

Attorneye for Petitioner.
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UNITED STATES OF AMERICA )
Northern District of Georgia : S8
County of Fulton. )

LEO M. FRANK, being duly sworn, deposes and saya, that
he iz the Petitioner named in the foregolng petition subsoribed

by him, that he has read the same and knows the ocontents thereof,

and that the statements made therein by him are true, as he

verily belleves. 7. - -
Uﬁ‘é/%ﬁ;l«zé

this /7-‘3:- day of nZher. 1914,

o o
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UNITED STATES OF AMERICA ) e
Northern Distriet of Georgia 'I
To C. WHEELER MANGUM, Sher iff &f Fulton County,

Georgla,
GREETING:

WE COMMAND YOU, that the body of LEO M. FRANK, in your
cus tody deteined, asa it is said, together with the time and
csuse of his imprisonment and detention, you safely have before
the Distriot Court of the United States in and for the Northern
District of Georgla, at the aourt room of said Courd, at a
Stated Term therecof, to be held on the day of Deoember,
1914, at o'oloek in the morning of thaet day, or as
soon thereafter as counsel can be heard, to do and receive what
shall then and there be considered concerning the said Leo M,

Prank; end have you then and there this writ.
WITNESS, Honorable William T, Newman, Judge of

the Distriot Court of the United States for the Northern Distriet

of Georgla, this day of December, Nlneteen hundred

and fourteen.

LAttes t;
Clerk of the Distrioct Court of the United

States for the Northern District of
Georgisa.

The foregoing writ is hereby allowed.
Dated ,Atlanta, Ga., December , 1914.

United States Distriect Judge.
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