
S+ATE OF .GEORGIA, 
County of Fulton. 

I Hereby Certify, That tho forogoi11g . pages, hereunto attached, contain 

a true Transcript of suet; · parts of tlw record .as are spe~~itied in the Bill of 

· Exceptioni:- and required, by the or<ler . of the l'resi<ling .Judge, to be sent to 

the············· ··:· ······ .... ... Supr.eme .... cour.t . of. .. Ge.or g ia ..... . .. ... i11 tlie case of 
? 

LEO . 11.. FRANK,, . .. . 
Plaintiff in ·Error. 

\'S, 

. . 
"- . 

THE S-:TATE. OF GEORGIA, 
Defendant in Error. 

------- - -- -

•. 

Witifess my ·signature and the seal of < ;ou.r_t affix('d 

· this the ..... l5TH .. <la.y of No.vember . HJ.13. . 
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Leo r.:. Fr -
' 

) - -

Plt"l.int i f in Erro r , 

v s . 

Jill. o Exc e~)tionf.l, 
) From Fultc n ur crior court, 

From Convict on _ o~ :urderc:ncI-J"dg­
) Lrnnt o ~unce on l 'ob rv ry 17th, 

. 19-14. . 

.!otion ~or ·.e-h c;aring...._ __ · -
.- ~ tc of Georgia.,. 

· --.JJ e:i~endu1 t in o rr 1 •• --

· . And no co s Leo ?:. Frank, Pl.a. int i ff i n error in the ca ... ,e 

ab ov s tat ed , \·.rho w s the l o ,in .:party t hor ... in, w·;cl at t h e o...i:·.e h: 
·....._,..--

·t Hhich ~he. deci aion w i . ren ~er d, enli. oefo1·0 the rer. i tti tur :in ro id 
...-i 

c.v.se hus~zr-fo·J.\"larcled to the cl r:r o _,. ti t e : trial uourt, o.nd fi l s 

this his ·. otion _f or n~-hearlng, 0n ·he croun d. fo llo·.7'.in , to-1:7 it: 
-'-"--~~...--

J. . - ..;-J3eoause t he . court i n rendcrine t.: E~ t=· ci sj.on in sELid ·ca;::;e ·ov :r-

looked ·the f o lo 'l"li 
i n the :r c o:r-d , - --- =---==---

o. teriul fuc ts," to -wit: Grom U.X 58 of the otio11 · 

for ew tria:I:-, \7hich r .ad 1J. S f o 11011~. : · 

'B C~",: Gc the co Lut f: BT!·l i tted t::1c r ·j tn · r.s , • . i:.:..:. Cn.to-;- ·oi.r c 1· the 
objec ion 0 vi.l. :lof C :t Jdl.~nt t }: 0 t ~ }--_c 5 ... uC \:t .. c i11CO ·l)GtCl'l t , illC~[: 1 t::t: ci 

terial , to te s ti f~·· ::-,nt ::;t i. ti[ 11~ t~ ;· ·"'olloY : ' I ·:110 .- ,;.i ... :..:; ·~eeo cc ..: 
:;;i.....:.'--"'-..,.--- _...., ........ ......v:n . I lu:v LJccn h r o 't-1 ice i_it the p:rivo.te' ll, lli ..,' :cesviL[; 

1·,ri th Leo 1: . ... r-nk.' - --
11 'I1:e cour·t _Jc mi ttcd tllJ. t stir:10 -~' 

d f e:n dant r;1., de a s i s .f rcso.id .... 11d i n d.oi1 c 
c. ttrt sta te that · 1is evide1.1.·ce n s c.tCL.; i tted 
t1 y hnd en le • 

\•er t ' .o oiJj c ·ion o ~ tl 
o co: :..11i t t cd error. T~1e 
~o di ~ute th 1itneso 

. "It ':"IC. ,-,hol::..~· i. ~-1 ... terial t o t i 1r. ::• -- c:,r c o .'..nvolv d in ti~. c~:. t:;; C 
.het1er ~-ro.nk cua. -or did no ~o i nto ..., ::._1 ri v c..:.ie ,-· rc ~. ::. i rtg ro m \-;i-th 

I: i .::.s C r oon. It did , ho1.cver, :J !'C j -.:. U.i co tLe ~ur.i· us indic t:i.nc, --' r..:.rik ' a.. 
. i · t . .(.. • t " -1Lnore J. y r:i vn. ~ e : e . eice _ o w01.en. _ . . 

S id c; round jt1Rt qu ot.ecL .:::ct u .1;: · l ! l'~ tr;J.it~ l ~~ ·c t.;) co r.:stituting 

error in &'Li~_ e, Y::.ich the aonr_t jn the ·(1ocL·io11 re 1d .. rc~ d , ove: -~ 

oo; ed, ·tlnd r:1 i ch ';; - re ot cons de 1 i n suic1 a.e ci sion,1-,;hich ... : :_11)u'-"rs 

f Tom t 11 :tnc 

, ted , .... ~ is d:i. olo se - fl o here 

\ ~ . ~. lil.9. tcrial . The fact u~le ce tl her i n to be ove :Lo.o1 e d in uh ~f; group 

,wv,s· c1i_ cus ed in t he--:9-rief · f iled .b :p l ainti ff in error , as ,Vlill··a1)P J:" 
-

....,,_="-'-'" -p -e • .209 . to--212 - of .. the o ri,q-i~). ··,brief 9 fi l d ·i n tE1 - ce. e . · 
. . 

Boo-a.-w:ie ti.1 cour t in r~na cril'lfJ -the · cci i on J.n · i _cl . . cp . ...,o., . vlj 
· -· . · ·. · . in , t-h · r co rd ~ 

le ' - ·tl1 e i'o lJ. : wing . at . ru :f nc_t .s 'l\t o -~ it•: C-1·0 lllld _59 of th . ot i0n 

tr ml , hich iet:Lcl,~ • • . f ollo\ ,..,: 

c0 rt er.r 
y .. ,·th .qb 

\ •. 

··'"" ... : ,,. -', 



te timor1y r;n--Off - Od-t!i..~t t_:o S~.10 r:t:.' iJ.:r:u..i.tc::·io.l , i.Ljl(:; ·«.~l lllltf ill-
com:petent, ~ - o to::.ti · y rw_bcto.ntiully~. :.:; · fo:Ll '"·" : - I 

r I h ve seen 1.:i o l ·. becce. Ca~ on co. j nto the l.I.adicsire::.; iht. 
room on tLe c11rth loo:r ' i th leo i: .Frank. Som tHno .~ it v::.,.; n tl:c 
evcmii;e n1 cl some t~r.1c s in. t:n-:-morn~1-ig rlur,ii: ""'? rJcine 11our. • sm: t '_co 
co;ae 1n und sn.1 t!lem com out dl: r:i.nr; ,--or.10.nG flours. ' 

nThc court rn n!li ttca. this te-=>tl "any to eo to tho ~ LSJ o~rcr t:m 
b.~cetion o. the ,;cf c i:t~··nt macle ...:: is v.:fcrcsnid ~ ~ , rl 1.~1 cJoiLV ~ o co .. Ll. t­

tc ,1 . cn:or. '...l·.o cou t :..:.t._tcd Jc::· -. t t}-,j_b ·v ·ue11cc ·;•1 :s L.:..L,l'vtctl t -l1iL-
·1ute the · ·.: tnessco thc~r 11£1 1' c [;.lle • ? 

. " It ·:· i".'h o11.r i .ll'k terial- to the i.-; ..., os vol voe ·;)1 :!1L .. cc.::.e; 
1:'1ctL c r I:i.·::•. :k il.i<l o · -did not C<.' L . v ~ pr'iv_to 1 l'C"'::::j1:;: roor;1 'it! :-~ ._ i::;.., 
C rson ; it <liu , hor:over . :j rej11"icc .vth·e . ·ury . ,;;1 i:Lldica i c .LT llk ' ..., i .:­
i.ornlit~r •::i t }1 ' C.i.6!'el1CC t ,-on.e •" 

ro . . . 1 . . . .f..• t . .. . . . . l • . d l 0 1 • "'d . :..n ~C'. l Ct • f, t ·, : 10!"! v!l. CC>UT J.!l ..;1 0 (1(!.J, r: i.O~i l" ·' 1 ~.C:i. ' E · , 0 7 L . ~.' ~~t'. t 

- - - -
1.i:lrn .: ..... c ts n.11..egccl le rci to 1:; e .ov:erlo okod in 

l ' ·inti:.:~:~ in e_ ..,. ' · C."" - ' ~ . .., in the b -r ·i-el' f iled b~T 

o::~ t ·e orit;im~l · 1 ief _ilcd 'Ll~ t_.is r. .. :::; • 

,.., irj cround vl 

nill u · nH: ... i." 
~~ 

\';·~ :r:e 

:11·0 J

0

l 

.. t..:;C 

cl U ~: -{ ..... -· - - ..... 

l1i LCUG...,cd 

:...:v<J to !· -1,.~ 

. 3 . c c c.1.E.c th cou/ t iD :re1Jdcril\> tic cec :;.~ .:. 0 1 l r,L: :.;.6. c::.: se , ove:i.:-
in th record, 

lo ked t:: _e i'o lloniEg· ,,<t.terif~:i.. ; ~ ct s ,~o-·.~·it: roun o e oi' t}il.:) 1~10tion 

:LoJ.' . evr trial, 1t1ich renclo i.i.s foll ow : 

"" Decc..c~ ...... c the cLurt erred ~n :i.:;n.i.i.i'!:inc fu.e · ~> licitor to p r ove 
b~- the ii t~e s::; lee, t h , .t tl e < c tee ti ve 1310. ck tallrnCl to him-, - the ri t-

l:mle;e r and c. sked h.io more i_li es ti.on::; n. t th.c :.;olicc st ti on th ... 11 r.e n , EX 
did I~r. 
o ' clock 

JPr ~1lJ.c the · L.~ -:;1 en h tc.lke d to the 17i tne ss l , e i:1. t t ;rel ve ( 1 ... ) 
t nic;ht on Ap~il :0th. 

".b.t t .ie re<•uest e:J' Bl v. cY.: sn'l Sc tt, t1 ~ e d.ctcc~tiv ·· EJ , •rF.1:.k ·:·[;.s 
induced to .1ave" f .. ~ rYic1:· \':ith Leo, the 11itness, ·:.or tLc: J.' l' l'.:_1o"c· o f 
·clici tinu i n:.:on1[ -J;ion :.':rom him. The olici tor 001 ,t'c ndcd t!:i t; . .' nr1ik ·--­

·-· · l d . no e·"fort to fi:Q.d ou.t ··ythinc from Le o . ru.Hl. tb t:wt en · , : ou·JJ.t 
to hoTI e.nd r...:.. po11!l itterl to prove by Lee the t lUu.ck t uJJ._e d lolt,er to 

-·---n·. tJ.un . did Frank at th time t te <' . 
"TheCTciendunt, ·then_ c;nc tl ere t ·' e tri 1, bjcctcLl tu :::t:ch 

evf<le:nce_ i?Oll t h ro·, nl1 that it 1·; S irr l 'nvant, i~ JTJP. t eri 1 C':. Hl n.Lc; "' 

mere conclu,..: on f the j . tnc "' • Thc__cui t a.c·1i ttccl t::. 0 cvia.oncc over 
a ch objections an ' -ift-:daing EiO erred . bees. se Se id evi enc• y:~ f , un- ~ 
1 a. rran tod{ i1mna tori al 1.d m~r co cl us ion of the ·r.d. tn - . s d i1 
r1ous to e de:fen r1ant . " . 

a.i ·d· · round jut quoted .sel u: material facts uon.,t;.tuti , r- .. 
U _, 

...;....;. ___ ._.=--l'0-1'- in ....,u.Ld... ~se, . hich __ t?-e - a..ourt _in the .clec isi.on rencl.orea _o.y.o..rloaka.d.,_, 

. · an d wh.ich '7ore lot consic1erea. i.n ...;aid . decl .ion • . ,,.hich t\L1pea r.., · :coia th · · 
. . 

. .th ·r of •. ·· laihtiff in error ".say. t rit .. th . " : . · ~· 

d • c- .: . ~,_!_. 

di ·01-0· od fro ru in ·;octi n of.. the )r 11Il.d ·he .r.c .:uotod, 1 :u~; f!iat ·r:iLl.l . 

· .~he :facto:. ll· ""ed· .h rei to be .ovorlool ,d .in round. . v :r ) u.i 

. (.) n .. ti :ri .. :1: 1 y ~ . · l ., 1. f :f "· n o rr · r ·;, · [.1 \Ii ll 
· l ·.. .. . 
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135- to 137 · of . the Brie.f :i;i led in qlis c·c..se . 

4. Becnuse the court in rendering the deci"'ion in said case.,. over-
- - ----· --- -- -- -

loo:;:eu tl: e following n}l;!tc:d.t.l f,...ets in the record, to-vrit: . ro~ ·nt"i. tr:o · 

of t11e 'motion for ne\'l t rjul, \'!hich :teo. c.1s es :foll o•:·..,: 
~ ·- ---------

"J3 ecu.nse the co1~ rt e:::-rcd in ;rrri.,i{t:i:tl[ o rcT t!i b ~ cc t ) on r.: ~~he 
'filitness Lee to tcstif..,· tl: r. t ?rr.nk , on ""~::_ni),. :-:<::tl~, -r:h cri ·t:"" uLC ·;:i Jc!1 h i m 
nt·t e station ho~irn , tn:'. }: cd to hir:i u sLort cr ti1:-.e tl :•: ·_ 1..1:i. (l : ·r . 1:..:~:r. o lcl, 
one o:f fr >nk 's o.ttornn~/s, d1e 1: he i:itervicwccl th1; ni tnc i:.. ~ j1: :-»L bc :f.' oTe 
t}~ e t ri.a 1 • 

"The J.ctc,ctil"CS l"ll:·J. i nll:. :e ed l:":rrn1k tt1 ti:.J.:;\: to Lee ulone 011 .Apri l 
2~th f.l t the s t ation h ouse f or th e purp so of ii'.d:;_cing Loe t o tc. - k . r:r . 
Arnold., in ·tl: o i1rnsor1ce of ],e a ' s .At1.~1'"l:.e~1 f•.dl tn e jttiler, b :c1 i nter- -­
viewe d. IiEH~ juot before t1H! pro s ent trial. 

" The solicitor - vVC'.!.~ the obj ections;_ of Fr<>J1]{ 1
• e.tto:rnc~r ..., tto.t 

the· ov idence o::"f erec'l r:r-. ::. frD:IP. ter:i ul , irrel nv • 1t, 2.r.d'.L..t.2:.c . ·· ·- -~· ...... e c·r i 01' o .. :f __ _ 
en opinion, \.US · :1er.; i t t ed ·1i~· i 1-:. troducin[S s ai.<l ev idenqo to d.rar· n. C(' U­
:ro. r iso n o f ti1e time o.:!C<ip i c1 lJ ~· Fri-.t rJr ·t r1d .A1nold to their r8::: ;:8 ctivc 
inte~im:s c..nc.1 , in c1o inc '-~o, the court e r red becm · se tl. e nvidcn ce oi·-

. f ered -;··a s i r:1rnatcr:Lv.1. ir1e1.o·vnn t n.n.:1.. tliec=:-~-:-.1~-es~ . .;.on of <J• o·)inion." 

Said ground j u s t qu oted. set ui:. 1:4:.. te ::d.v.1 fa cts cor.. .... ti tvU.nc · 
,,.. 

___ e r ror --~n aa-id- c<J:"?e-,_ w!ii_c.h the _c..oi;..r...t . in ."' e _dee is i on :i:e·rniey ·a. ove:rlooked , 

and which were n ot con s idored in said dcci.siQn, rihich 1'1.pJer,rs frum tlx; 

face thereof. Plainti f f in · e rror sqy-s-tha-t-t-ITe-erro r ··-co1.1ui ttecl. c.:s is .ct­

\\isclo~ed :fr.om-·an- ~nS!}ection o·" the ~round · ere cJuoted, \"US mo.tcriul. 
' 

,;th'e.., fuc t ·s · alleged he.rein to be crverr<Yokea: i n tfils . t;roun(1. w.ere discus..,-

ed i~ the brief filed by l)l~intiff in error, a s will_ a:)pear from :put;es 
.... . . 

\ . 
-135 to \l.-37 of thE?Brief filed ip. this case • 

. \ .. - - . . 
· 5. .. ~eca.use the court in .rendering the ddci sion in said case, 
. . .\ . . 

overlooked:.. the folloTiing me. terial 'fa cts in the .. ;record, to-w:i:t ·: Ground . \ . 

_ __ · !36Ven Qf the ._motion for new trial, vmich reaas- as - f ollov: s ·:-

. _ "Becmi'13 e -the ·court over objection made r:hen the ev;i.deroe m:s- _ .. __ 
offered that the same was irrelevant, ·:Dennitted the witness Blac~ to . 

. · tcstify- ·that Fra~ . had counsel, J;Iet?srs Ror.ser _and. l!aa s about eight or 
eight -th-i-rty -o'ol,ock I :o~day morning r.h_ile F ronk was in the station 

, - ~-. : ·house, brought there by <tetectives Black a nd Haslett. . . _ 
- - -'·- · - -·- " ldo-vant·-.contends ·the employment ·of con.nsel, ·und.er the · circum-

stances ,..,..a.$ no evidence of guilt; but the · court's conduct in submitting 
. the fact to the jury was grer-... tly hurtful .to the fefense-.- -

. "Said evid ence v1as illegal, irrelevant P.nc1 :rrejrnlicial and tts 
. admission over objection is here assigned as error . :for said reE::. sons." -

Said ground just quoted set up material facts constituting error 
--

'in said ·case, which the court in the. d~ci siOlJ. renc1.ered overl po-lred-ami--· . . . \ 

. . . . 
-. which were not considered in said deci¢on, whiph ·appears from the fnce . - . 

. -;-- . 
thereof. Plaint~ff in error , says th~ t the error committed, as is dis- ~ ---

. ol~aed £~m an iilspection of :~2mi11, ::.::--;~~:-. ~ ~;'.:~ .. , ..... (f!'"~. 
· The :faots. a1le~ed herein to be overlooked in. this .ground were ·· dl sousse~ . -~· 

. i.11 ._t..h.fL.b..r.ie~ file.a·· by .Pla.intiff in error, as wi 11 a:ppear from paees .140 · ·. -~ 
.- . 
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--to·· 141 ~ of the brief filed in this case. 

·6. BecO.us·e .. t .he -court in rendering the decision in oo id ca :: e, 

ove1looked the f ollowing r.ll.tBrial facts in tho reco rd, t o-wit : ground 

16 of the mo ti on f or now trial , which reads h s foll ows: 
\· 

~~~..,.--~~~"Because the court over objection of · tho defendant, mad e ~t 
the time the ·cvj donce was offered, tl:..at the same wa:::. irre.J._eva.pt, i1~r:-~­
teriul and not binding -on F rank , pe:!:!uitted the witness , Mrs . 1/hi_te , 
to testify that Arthur Whit e , h~~ husband , ond Campbell ar~ both connect­
ec.l "7ith the Pencil Qgmpany ~c.1 that sh.e. ne...¥.er r.ep.orte.d. _ _seeing ~he n egro 

· on i.1.i1rii .:26th - 1913, which she te s t ified she did __ seo i n the pencil f fa c-
t a·ry , to the. 61 ty aetecti ves until l!ay 7th, _1913. . 

"F or the reas ons ab ove stated , the court erred in not cxclud&ng . 
the evidenc e , and f or the reason that .the solicito r~ i~ his addres~ to 
.the jury,_ c onten ·, ed. that the :fnc t _tha t the~e rm~ p. n~ gr~ ( r1hic h he c on-_ . 
tended ·wns Conie-y} i n the factory the~. Jr.orning OJ.: A:pnl ,.,6th• was con-

-e-ee-led f:r om th e e.u thorities un.d tha t such concealr.ient w£:.S evidence of 
;?rank I 5 guilt e "- --. . . - ·" 

Sa id ground just qu oted , se~~-erial :fncts co ni:, titutinG 

error in s aid case• which the c ouxt· .in t h e d~c iBion rert"l.l. ercd ove rl coked 

uicl which we re not cons idered in sai cl cleci si on, v1hi c h up pears f rom 'fr_ e 

face thereof • . ·Plaintiff ;in error say s .that the error cornmit _ted , r..s is 

= =---- -ctnn:51cse-a- from an ins·,~ ection of the c rou:1d here cu oted, was material. 
"\ . . 

~he fac ts a l ]:.eged .herein to be ovisrlookec1. i n this ground were discu ssed 

in the 
, 

bri ef filed b~r plaint if.f in error, as vii 11 A(r)pea r from pc.c e:s 213 

' " 
of the bri ef f iled in this cuse._ 

7 . :Because the oo;urt in renclerine the c1 ecision in said case , . over-

l ooked the· f o l lowing mat~rial facts in _ the record , to-vvit : ground 23 of 

the moti on f ox new .. t .rial . which reads as . follows: 

~.:___.:,_.__--::-----:--:--:--!._..' ~_ ........ :u.ae th~ .- court penni tted , over the d efendant's obj~_ction, 
made when the testi_mo.ny was offered , tha t it vras illego.l , immnterial·, . 
a nd be ca.u·se it c ould not be binding ·on the defendant,-, the witne ss S. L . 
Ross-er , t o testi-fy' that since April 26th, 1913 , he ..had been enga.-ge-d· 

. . ___ ___ in corµ1ect1-0 wi·tb__ this case ; that -he- visi te ..:;.. r.:N.--11.r~ 
--- gue:µt t o. Ap.ril 26th; that the frrst~i.me-- the witness ever claimed t .o 

' have se(;n the negro at the -' 'a_cto ry llhen she went il1to the facto ry ·on 
il.:pril 26th v:e. s some tir.ie about the 6th or 7th o f l:a~r · 

. - " The---court , over ·o-bj'e c ti ons ls stated.,... admitted the te~timony 
just .abo-ve;- and in doing so er:red, f o r the· reasons hereiri stated. 

. "This '78.S pa--rticularlt · prej_udi cil?l t o the defendant,. because 
the eolici to -r c·ontended in his argv.men t t o the jury thi· t the fact tha.·t . 
fac tory ·employees did not .disc!ose the fact that J.h,"s• White _saw the · · 
negro on · April 26 t h was evidence that the --e1 efen~ ant was seeking t o sup-
pr~ss tes"timony material t? the discovery of the inur4ere.r." . - ---:-

. . -Sai_d · g~ound. just-- q~:i.-<t.teq. , ~t ·--u:ir ma: tarial - -fs.o-ti.5.....:--:..c·co- c!l.f~..:t;1.l~,ng;----::--:-:-::-;i 
\ : • ' • • • • • • • • • • - . • • ~- , # · .. .. h"( ... .... .... · ."/. • • • 

. -~ ~~~:- ~v;~~~~:---~'"sa1~q.:_; ~~~~~~;~ll'-.¢'~le· ; o,~ur-~--~:1.p:.:· 'th.a -.~~oo~~-0~ -'t~~~rea:·~-c>~ertook0a-;~ __ ;:~~: . ·. 
·.:._._ .'~ ~:~·~ -· · and which -~Yere ·no~ COnS j.dered .J:n Said~d.eois~.o.n , whioh ·a;p pears f.roni ~he . 
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disclosed from ·an inspection .·of the ground h.ere r:uotedL._vms.. materia l. 

The facts alle·ged herein to be overlooked in this ~11.nd _ were discussed 

in the brief filed ·by the plaintiff in error, -E.s wi ll appear from pages · 

·213 to 215 · o:f theo·ri cPfil~d in this case . ---
. \ 

~----.!. -

~-

• 

-~...,_ __ ,_:__,_ -

~.-~·-·---
, _... ____ --- .... _______ - . 

. -~-

_; , .. . - .. . ·.· . . , . 
_,,.·, ·:. .,. . . -· _,-

. " · . 
--....-·;.:;.--,- ....;......;_ ... ----- _·--·- -- __ -. ...:~ ... _ .. _ .. · 

. .... 

. .... 

· .. ·- -:-;-7:: .~~-"'" --- ~~-~-- .~---~~ - . ;. . ...,.. .., . 
J . ,.. ; : • • • · '. ~ . .. - • 

·, 
~~-·----.... 

..:!..... - ... · · ·· - -1 ~ -

--- --~~4; 
......-. ,.,,.,.....-- -~;.~. ·-. 
-~'---

: .=· 

·,. 

··----

.. ·. 
•• t ~ . 

-.-- --- - -------... . 

-. 



___,._ -- -- - - - ti-. -----
L----------------· . • 

--·.- .. .. . . 

8~Beoaua.e . the Court, in rendering. the deci,ton in said case, over­

looked the following material taote in . the ~eoora. to-wot, Ground 26 ot 

the motion for new tr~al, which reads as follow•: J?._ _ 

":Beoauae the Court. in-pe-rmi'tting. the witness, Harry-SCott, to · 
testify over . the objection ot. defendant, made at the time the testimony 
was offered that the. same was irrelevant, immaterial and not binding upon 
the deten~ant, tha~ he did not get any information from any one connected ' 
with tl16~ ational encil Company that.- the negro Conley could write, but 
that he got hie i ·nto:nnation 9.8 to that from entirely out-eide eouroee, and 
lt'.ho1~disoonne·oted w1 th the .lllational Pencil Company. · 

. _ "The C}f)urt .. permitted thi 1 te etimony to be given over the .. objections 
- abov~ -stattd, and in ·doing eo, --for ·the reaeons there~n etated, committed 
· error. · , _ 

"-Thie we.a prejudicia.L to the de·fendant, be.cauee t!ie negro Conley at 
· first denied hie ability to write, and the dieoovery that he could write 

was as the State contended the first ·step iowar~e connecting Conley ~ith 
the crime, and the Solicitor contended in hia ·argument to the jury ·that the . 

· tact_ that· the Pe·ncil COlllpany .a.uthori tiee knew Conley could write, and did 
not disclose that to the State authoritie11, wae a. ciroumetance going to 
show the guilt or Frank". . 

___ ..ug..o..>.L. ground. just quoted eet up material taote .:ooneti tu ting error in 

eourt- in -the dicleion rendered overlooked, and which 

were not considered in eaid deoieion, wbioh appears from the taoe thereof. 

Plaintiff in error says that the error committed, as is disclosed from an 

- -inepec-ti~m of the ground 18M quo'ted, wae material. Th_e f'acte alleged here­

. in to be oTerlooked in thie ground were dieouseed in the brief filed by 

plaint.i:fT in error, as will appear from pa.gee 231 to 234 of' the original 

. _briett .. filed in thie oaee .• 

9 ... - Because the Court, in rendering the· decision . in eaid oaee, o,rer-

looked the fQllowing material ~aota in the record, to-witT -rrround 27 of 

the motion for-~ew trial, which reads as follows: 

- ·"BfJcauae the Court permitted the w1 tneas .• - Harry Scott, to testify 
over the objection ot defendant's couneel, made when the testimony was 
ttered~ ·that the aam.e wae irrelevant, imm~terial. illegal ana-not binding· 

on - the ·de-t-endant, that the witness first communicated Mre. White's etat•­
mente about seeing a negro on the atreet :tloor or the penoil factory on 

· 0,- 1913, to :Black .. Chief' Lantor-d., and :Baas Roeeer ,- that the infor-
mation was given to the detectives on April 28.~ .- _. - -

· ·-"Tho C~µrt, over the defendant's objeo~on-~ permitted the above testi­
. · ipony to be given, and in doing so erred tor the _reaeons above stated.This 

was prejudicial ti the detend&nt·, because it· wa• oontend~d by the State 
· - . t thia wi tneee, Ha·rry Scott, who .waa .one ot .the Pinke~n detecti vee who : 

ha(\ been employed to ferret out the oriu 1 'tSy Frank ·acting f~r the ~ational 
P~nci1;--0o~ not promptly informed the· o!t'ficiala about t~e tact o~ . -. 
Mra. White's 9eeins this negr~ . , ~d that· . ....su.cm- ttttture--was · ev-innoe pointing 

_.__ =to.- the. gui-1 t - of' ·Frank tt-~ ~ - · · -- - . - • · .. "----.. · • . . . . . . 

. 
lrhie witness-- WA_e. one 'ot · the · inveetigator•· for the pinkerton Detective 

.··· ··Agency, WllO WU employed by Frank acting · for the National Pencil Compa:ny · 
to ferret out thia .o.rime". 

Said ground. juat . quo·ted .. eet up · materia;l :t'acte. coneti tuting·.- ar~or in 

· "aid ·oaee ,_. which .the Court in the deoieion r·endered, .o.verle>oked,. and .$1oh . . ."" . ·. . . ' . . . 
.....'.! . .. 

. , .. . ·, 
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·• 
were not oo~red in the decision, whic_h appears from the race ·the'reof. 

Pla.intUf ·in· error say.a ·that the error committed, a.a is di scloeed from an 

inapeo.tion of the ~ro_und~ her~ quo_ted, wa.e_ material. The fa.eta alleged..... 

. herein"to be overlpoked in .. this ground were diecueaed in this brief filed 

by . plaintiff in. error,__3l,e will appear from pages 213 to 2i' of the original __ 

.. brief, filed in this case. 

10.- Because the Co.urt, in rendering the decision in said case, over­

ooked the ·rollowing material taot• in -tbe record, to--wit, Groun·d··J2 of - - - -- - -

the .motion fo·r new trial, which reads aa follows: 

· "Because the Court erred in declini~g to allow the witness, ·l~iea Hall, 
to testify that on the morning or April 26, and before the murder wae com­
mitt~ Mr. Frank called--he-r-0ver the telephone, aekins her to come to the 
pencil faotory to - do stenographic work, stating at the time he dalle4 her 

· that he had eo niiiCh work to do tbai-it wo~ld take him until six o'clock 
to get --tt done. 

"Defendant contends that this testimony was part of the ree geetae and 
ought to· have been heard by the Court, and failure to do eo committed er-. 

--1!-o r -"· •: · - · · 
-

Said· g~ound -j-uat--qui ted set up mate rial tao ta ·o_oneti RI.ting error in aai · 

case, which the Court, in the diaiscion rendered, overlooked, and whicn 

were not considered i _n said dlcieion, _which appears fr~m the face thereof. 

Plaintiff in erroreaye that the error committed, aa ·is di°eolosed from an 

inspection of the .,grounde here qu.G1ted, waa materi.al. The facts alleged 

herein. to be overlooked in thie ·ground' were . diecuseed ~n the brief filed 

by p-laintiff in error, ae will appear from pages 289 ·to 292 -or the ori.ginal 

- _ or:hn'1file~ . in thie case • 

• 
..:..-----+i-::-;;;;;-~cauee the Ceu·~t, in rendering the decision in eaicl ·caee, over­

looked· .the f ol,low::. ng mate :ria°l fae:te ·in _the r e cord-1 to-wit, Ground 34 of 
~ ,.. 

. · - the :motion for new trial, which r.te.de ae :t'ollowa: 

"'.Because·, while ~ra. Freeman we.eon the atand, after tee·tifying 
a,e to other things, ahe tes.tified that while she and Vias :Fall, on April 
26, were s.t the reeta\i~nt 'immediately eontiguoue to ·the pencil factory, 
and after they 'had left the faotory a.t 11.45' o'clock a .• m., a,:mi- had had 
lunch tha t Lemmie Q,ui,nn crune tn and atated that. he had ju~t been up t~ 
eee Mr. Frank. . · .~ .... ~, 
· · "Upo_n motion ot the ~ oli~itor, this atatemerit that he had b~p to" -_,,) 

· .eee Mr. Frank· wae. ru·l«l out ae . hearsay• · ·: . 
"Tl'lie statement or Lenun;l.e Q,uinn ·. wae a part .. or the · res geeta.e, an". wae. 

· n~t ·~e_arsay ev~denoe, and •as . ma.t~ri a.1---to the de fendant' a e a.use. Lemmie . · 
.. . Q,uinn te_et:lf.ied that he .•• irr .. F:ra.nk in his . o~fioe j\let ~before ~e. went . · 

· d~~ to the re.etaurant · and had the conversation with Mrs. Freeman and 11.i-e- . 
. · .Hall:: th~s teetimony-waa strong ly disput.ed by the Solicitor·. Lemmie 

-~.inn's statement that ·~• wai, 8fr 1i£ia.nk 'e oft ice just befo~e going · into -the 
· -.·· r estaurant wae · ot :t~ greatest· moment to the defendant, .. because i ! strongly · 
: .. · .tended to dispute- the contention of the -State that Ma~y Phagan ,rae kille d 
·~., between twelv• .and halt paet. · · · · · . · ' . ·· 

.. .. : "The, Court erred -1n.- ru.i1ng. ~ut·and. :declining 1;o' hear thie., . ior the . ' ·_ ·· · 
·:reaeona above estated. The ,_t~_ s_t·imony was relevan~. ·mate·~·1a.l and pa.rt or 

_ .... . ·the re_e :.£!8 etae-.! .. an~ _ehc:>uld have .. beep,::.· e.ent . t~. the jury'!·. · .. . : .. . . , · .. - ·,. · ·;:-- '.·: 
. ... . ..· ... · . , -



. . .. ,·, . .' - - - ----'--..C..-.,..., : . .. 
... ' . . I 

. ' . .. . : .. : 
' . . . "• - ...... ... ... . 

'· -....-

Sa id ground juet quoted eet up mater1a1 faote constituting 

·in -eald- oaee·; which -the --·eourt -- in t~e --deci eion-render~o-vel'looked, . 

·a nd· which . were not considered in said decision, which appears from the 

··- ·raoe .. ' t)lereof. Plaintiff in· error says that the error oommi-ttn, ae ie 

disclosed .·from a.n inepection ot the ground -here- ·qu1hd,-wae material. The 

facts . alleged herein to be overlooked in this ground, were ~iecuesed 

'in the 'brief filed by plaintiff in error, as -will appear from J>agee 289 
'--.....I . 

to - 292 ·or the . ori~ine.l brief,. filed in this case• 
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_ case, 01'er1ooked th efol1oyri~g _ material facts, to-rlt: Grqund 55 

· · of ttre- mot-iorr-fo-r :__N13w-'frial,-wh1oh- re-ad:ltas-· .-follo~ws: 

. "Because the Court permitted the witne~s L;-~. Kendrick 
over the objJli>Uon of the defendant, made at he time the 
evidence wae offered that the same was irrelevant, immateria1 
and incompetent, to testify substantially as follows: 

'The olock at the pencil factory, vrhen I worked there, 
__p.~eded setting about every 24 hours. You would have to chanee 
it from about three to five minutes~ I reckon.' 

The Court permitted this testimony to be heard over the 
above stated objections of the defendant, and in doing sa 
committed error. . 

Kendrick had not worked at the factory for months and 
whether or not the clock was corre-Gt at that time v1as immater!'· 
·ial lifl.d tended to confuse the jury in their effort to d&-ter ... 
mine whether or not the clock was accurate uuon the date of 
the tragedy." -

Said ground just quoted sets up material facts constitut~ · 

ing error in _sai·d: a-a~~ - "'. "Yhi_c_h ___ the court in the decision rendered --/ 

overlooked, and which .wae n~eaneid.&P-ed-in said decision as· a:i;>-
_..._ 

--~- __ _E~O.±"~..iro~he fa·ct thereof. Plaintiff il1_f!:~or BA!.YS _tha.:t_j; h~L . 

. error COID.! •• 1 tted, as is. disclosed from an inspection Of the ground 

here quoted, was mate rial. The :fact aller::ed herein to be over­

looked ·in this ground vrns discus sed in the ilrief ·:filed bypTaintiff 

in error, as will appear from par; e 46 of the reply brief fiJe d in 

· - this case. 

13 •· Because the oourt in rena ering the decision in said . 
./ 

: oase, overlooll:ed the following material :facts,_ t'<:>-wi t: Grotind 67 
. . 

of the I.:ot ion for Uew Trial, which reads ~s.-follows: 

-----ft.j3ecause the ·Court e'TI"mi in failing- to -clw.re-e the · jury 
tha. t • if e.-wi mess ·:knowingly and. YJilfully swore falsely in a 
material matter, his testimony shall be rejected entirely, 
unless it be oorroborated by facts and circumstances of the 
oase or other creditable evidence. 

'.Che Court eught to have given this oha1·ge, al though no 
. v1xLtt.en.. ·I.eque-s-t· was formlly made therefor, for the :reasorr 
th.at the witness Jim Conley, who t .est ified as to aiding Frunk 
in th-e diepe-aal 'of the ·body, was attacked by the defendfµlot as 
utterly unworthy of bel.ia f • and he e.dmi tted upon the stand 

: _ __that_~.he knew __ hat he _was lying in the affiduvi ta .. 11,l.ade by him, 
with ref eren:ce -to the crime and-:-befor e the trial. 

Espeoially_ ought this charge to have been ei.ven, beoe.use 
the .Court, in his charge fu the jury, lef the question of 
the oredibilit)." of. witnessE;)s tQ ~he jury, wltho·ut any rule O·f . 
law to g.overn them in d-e-termining· their o;cedibili ty. n - · 

Said ground just quoted set ·up material fe.cts. constitut-

. _ _ __: L!_!!g · e;~~~i?:-~~ ~ . ca?e ·- which the GOurt in the deois ion rendered 
. i: ., .: .;.,.:o.-4\ • -· . I " .. 
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--- -- - - ---- .. overlooked, anc1 vr hich rras not considered in saicl.- clecis ion as ap-

: pe c:r s from the face · tl:e reo;f. · Plaintiff in error says. that the 

error committed, as is diaclosed from c.i.1 inspec~ion o:::.' Jcl:e c round 

.. here quoted, r1as mat0ria1.· r~ he fact e.llet; ed herein to 1) c over-

lookeClln this c rouncl \78.S discussed ·in the brief filed 1.Jy :Qlaintiff 

in error, o.s ·rr111 --u!1:.)·e r.. r -from puces 298 to 500 of the brief filed 
~'fc...------

( · in 1:. his case. 

~4. Decause the ·court in rendering the decision in said 

case, overlooked the followinc; i,lB terie.l facts, to-vd,i;: Ground 54 

":r3ecaus e the CotlT°t permitted the v.i tne os S>c.ott 1co te ::: -C ify 
in 1:1ehulf o:C' his Agency, over the object ion of the do:fcnd 2.nt-; · -=--=-=· ·-- ·-the.·-'o- - the-· n\;me- \7 as 11~relevant, ir!'lf .. 10..<~erir...l O.i1C.: i 11 cor:1pe ·~ent, 
snbc tru.1,cially es f ollows: . . 

'I cot hold of the :'..nforrw.Jcion c."u out Conl.ey l::nor.'inc; ho11 
to r;ri te through my o:pe .~ati ves Jch ['.. t I . hucl investic;:::. ti11G rrhilc 
I ··ms out of town. uc-.7orth tolcl me ·in :om:sor1 when I returne0 .... 

The eo11rt .. p-ermtttea., Jchi s · cestimony over the a.efendunt's 
·=-=obje..Q._tie-n , ~be-ve stc.teft-,- c.nfi in do i n[;' e o e-omm~d CTTe-r-. 

· · ~.hi!s rras prejudicial to the def end ant, i~ c c c.use tho volicit-or- .­
contended~h~tfi-e f ntln re of Frank t o :i:enort ·che fc.ct th ~-.'c 
·"0'1 1 °y" no· ·1 ., ···-·ite ... ,.,,., a ci· r•c11""s ·'-0 ·1c e .. ,, .. ,:;..,]..·1st T,1·· 0 --,1rl s 1' nno-J .. ••V V _L_ _ \. ' ' .L ( , \ / (_ 0. -,.1 .,. _lJ ~ lJ~J. ~...::. U,. l .C J..,c: . l .L!\.. 

cence, c..di he-sought to sho w by the c.. bove testimony thc.t tho 
rl etectives \7ere f orced to ·:et that LlfonnDt ion f rom someone 
o~n--:2-:l?e.nk.~- · 

·- Said ground just quoted s et np mc.. terial :facts c·o:..1st it1lt-

in~ e r ror in said ca::: e - ·::hicll the-B-O-u1·t i n 'che decisiol1 

ren.a.e1·cd overlooked , and which \7ere not co:11siclered. in said 

decision c.s 8: ~:>:Qe ::.rs from t he face thereof. :Plaintiff i i1 e'rror 

says tiia1c til-e :error-co~iit'ed, e.s is a. is closed. fr om un in- . 
. . 

speotion of-1h_e cround re re quO-t.Gd , . \'.las - 1'.la~ce i'ia.l. '.i:he :fact 

·a lle5ed lle1~ ein . to -b-e. overlooked in 'bh is. e;rotmd i7as discussed 

in the l1ri ef :fiJ e.d-b~l.u:b.1t . if:f in error, l.:_s \7ill · u:;:>:._1e c. 1~ from 

pu.::; es 2.31 to 234of . the brief filed in this case. 

4 15. l3ecaus e · the Court in re11?-erin8 the decision in so.id 
--- -

c~s e, ~v._erlo?ked -'fhe ':following material facts• t o-Yri t: Grounc1 53 
. -- -- --- -- - --- - - - A .- - --- ~ 

_j)f the¥ I\Iot ion for Hew rrr ial ·~ YI hi ch reads as follows: -------- --- - . . 

. . · . . -_-- --~ ;f . 

-"Because th~ e.ourt permitted. the witness~· ·:r • i....- _Gantt_, _ 
·-·- over __ th,e objection of tl).e defend.ant* made 11hen the eviden.ce 

' : 

was offered that t.lle same .was irrelevant and immaterial .. , t.o.:.. _ _:_ 
~estify Subst~ntially as foilows: 



~- .· . 

. "The clock of the ~1 enoil: . i!ompaey was not a ccura te. They 
may v ary. a11 . t he 1ay f r om three t o f ive minutes in 24 hour s .' 

The Court atlmi \;ted this test imony over the ob .ieot ions 
mad-e- -and in d oing so committed error, f o r the r ea sons s t a t a d. 

_.'...l'h is was prejudicia l :to the def endant, b ec ause \•1he ""rl'\1-~--_.,_ 
the c l ocks Yrer e o'r were not a ccura t e on A-prl..l 26th v...as ma ter ... 

· ial to his def ense. 1l'he wit n es s Gantt had not \"for ked a t 
Jche fa ct ory· f or t hree weeks and the f act t hat the- elocks were 
not ke epin.8 e.ccura t e time t hree weeks bef o r e t he trial Y/ £18 • 

· immaterial, e.nd the evidei1.ce~ereon tended to mislee.d and , 
confuse the jury. Gantt had not work ed at the factory c1uring 
t he three weeks jus t prior to t he crime, anc1 his te s timony · 

.--- as to t he clocks re1ated · to the time ' he did work at. the 
:factory." 

Said grounds just quoted ~et -u p mat e.rial fa.? t .s cons t itut­

ing error in said cas e ~ wgi~h the court .in the decision rendered . . ·. 

· overlooked, an d nhich v10r e not considered in sa id decision as· ap­

pear s from the face thereof. :Pla intiff in error s ays that tne 
"" 

- -ce,.,..rror c..ornmitted, ..... s i s d iscl o.s..ad.__from an j nspection of t he ground 

here ·quoted., Vias . material. . The f act alleged herein. to be _over-

··- looked in this ground we.a d:iscus se.d i n the brief i-'11 ed by plaintiff 

_ _ _ ____ ---.1.Ju.-~l.'.-V-,i;..----Elrl~~!..1.-~J~€1 ar from p ac; e 4 6 of th e :repl-y---b-r-i ef , f il-ed:---~ 

in this case •. 
. 

. 16. Because the Cou\ t in rend-er·i n-e the decision in s a :ld 

. ·case, _overlooked the fo_llowing \ terial f acts, to-wit: Gro~nd42 

of the Hot ion f or .... iow Trial, which reads as follows: 

- "Because t h e ecru.rt permitted Hc-,·1orth, at the instanoe of' 
the Solicitor-General to testify over the ob jeotions. of ·the 
defendant, made when the evidence was offered, that the same 
w~a i r relevant, immaterial ,.,a nd illegal: · 

•I reported it (the finding of tlie club and envelope) to 
the po l ice -f orce about 17 hours f!-fterwards . After"T report~·d ·-­
:t!lie findil}g, I had a further aonferen·ce with the po-l:ice- about 

· · 1--t abotit four hours afterwa rds. I told John Blaok about the · 
envelope and the club. I turned the envelope and -club into 
the possession of H. BJ__Pieroe. 1 

The Oourt heard -this testmony over the objection of the ! 
defendant, made as a.bo ve stated, . a.nil in a oing so committed 
error, for tile re-a.sons herein st ated. . · 

"Thii;,i was preju di.ci.a]__to ... the defendant, . because the 
. Soi ici tor-General con tended that his f ailure t'b sooner report ·' 
the finding o:f the club _and tile evenlope to th-a -police were ,~-...,_ 

___ circumstances against Frank. These detectives were not e m- · 
ployed by Frank, but by ~rank f or the Nationa1 Pencil Company, .. 
and movant contends t m t he is not bound .by what they did • 
or ·failed to do. · The Court should have s-o i~tructed the jury." . 

. . 
Said ground j~oted set· UP' material f acts oonsti tut- .. 

I • "' - - -. 
ing ~rror in said oa_se · - which the court· in the decision rendered, · : . ...... · 

: overlooked, -and which \vere not considered · in said decision asap.-
. • .;M:" -4 

. .. _ _ .. IH:l_a,ra f rom the_ ·face thereof. Plaintiff i??. errop __ ~ _eys that t ta. ·; · 
- - - -- -- - --- & " ---:- ·-. • - ~ • • • - - -----:-·-- - -
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----' ·---:---______ __ _;__ _ _ ___ ,f. 

. t 

error oommit'ted, as is disclosed ·from m inspect ion of the ground 

here quo.tad, was mate ·ial. The fact alIE;ged herein to ba over­

looked in this ground \7 as discussed in the brief filed . b;r pla.int:{;ef 
. . 

in erro:r;_.,.as_ will appear from page 45 of the reply brief filed . in 

this case~ 

17. Because the court in render_ii1g_ the decision in. so.id 

case; overlooked tile followine mate:ciaJi. facts, to-wit: Ground 35 

.of the I.:otion for Few Trio.l, which reads ~:s follows: 

"Beca~e the Court permitted. at the ii1sta..no.e-~~--­
Solicitor-General, the i"litness Sig Montae;, to testi.fy over 
the object ion of the defendant., made when sCT11e i,7as offered, 
that some vms irrelevant, immaterial i m incompetent; thu t 
the Hu tional Pencil Company employed the Pinker tons; the. t the 
P inkertons ha':e not been paid, but have sent in their bills; 
that they sent t hem in two or three times; that, otherwise, 
no requeEt has been made ·for payn1ent, e.n d tha.t Pierce, of 
the Pinkerton Agency, Jia..a n o_t.. asli:.:ed. the ..r1itne.sc for payment. 

In p ermi ttinc- this testimony to g o ·!To-the ·Jury, - over -the -
_ ____ _ _ objections above stated, the Court erred. 

-,..-.. -~---· __.,. .. !re introduction o:: this evidence Y1as pr.e_ju..dicial to the 
'-----------M-,~.,,...,_.:i-....,...._,~ ..... T-the reason t@t the-s-o-lioitor contcn · ""'" 

\ 
\ 

\ 

J 

the pay due the Piilk e:rtons by the Pone il Company m.ls withheld 
:?or the pur!)os.e .of af fectine the tesii.mony of the ogents of 
that Company." - --- - --- -

\ 

Said eround just quoted set up material facts constitut-

ing errpr, in wh.id ca se - i7hich the _court in the decision rendered' 

pears from the face the1~eof . "' Plaintiff in error s ays. fuat the 

\ error committed, as is disclosed from an inspection of the ground 

_ h.er.e . .quote_<L, _. was_ ma..:te;dv,l. The f.flct allec ed- herein "to be over-
·' 

' ,. 

~ooked in . . thi ~ e;r_~:nmc1 was dis __ c~ssed in. the_ bri~f filed by plaintiff 

in error, as will appear from paGe ·45 of the rE}ll ly brief filed 

in this case. 



. . f I 

-· 
__ . 18• . nece.n ~e the court in- renderinc t he decision in suiu case, E-.nd 

-· 
.. _,....,in the 17th head note . fill~ in th_e_ 1_7th divisionf of ....:th.o ··opinion, _ hc:dd (u s 

- ~-t)1e ·head:.· note rea_ds): "F rom t h e evid-epce, the cou1·t is i:uthor ized to 
. . . 

. . f ind that ··the ·jury vra·s -not . inf'1u:enced to · rend.01: other thl:m tru.e ani::.v.ers 

to the. questions pro-pounLled, 11 b'y··a loud che~ring f rom persons on the ou t 
•, -

:.;_.,.--. -.side o:f---1fu-e courthouse whtdh took place while the poll i!l[ of the jury' was 
. . 

being tak en; and fur the.r on, in the body of · the opin ion, una er cli visiorl 

17, the court ~~E.e the -"oll ·:Jwinc J.ang1J.uge upon this S8llie sullject: ,..lie 

t hinlc -4,ila t the affi du vi ts of jurors sn 'bmi tted in TG(;'erd. t o th:i 8 o col• rreric e 

waf; . s 'Q,ffici ent to show that there was · no liklihood the. t . t hore ·vm.?·. any r.uch 

result • . Unclc r. 8uch ci r cums.tances· Y'e do not think t1 1q.t tl!e occurrence com- · 

.- - · :plained of amounts to more thun an irrecul eri °t'J wh ich \'!as_ .o J!re Jud.icia l 

t~he ac cu s ed." 
in ~ 

2-'h.e plai nt iff· in - error~ectfnlly sn]Jm.i.t-s-t11at the court'\ rer.<: c r --

ine; this d.eci sion, ove r look e .;_ the c e.s~-~ ·collie!' ~v_s the St~~e, ·T9 <'_o_r~_· e_·d __ ~ 

in 11&--Ga ., page 803· and- in said. Collier C " 

. . 
tL e bearing o:f--the-j.ur;,' , an d in t h e l a.ngu.ac;e of the Colli er dccis:ion: 

· "L:uch on e of the ji<rors r::10 tried t! ~ e cus e t_o13_ti f ied by o.;f:id<..:.vi t u .d t~_c y 

a ll 8.fFeed -·in t h e statement__ that t he y v:ere not inf l u.enced b~r an;; d e11~on ...,tr ... -

tion ; tha t ti::.e noi 8~ in t he courthou se ;:,i-a.rd had n o effec.t u -1 on the·m us ju­

r ors; and tha t the~~ rrnre c 0ri~rollcd a l one by-the ovld.ence in the ce.se and 

- · ehde~voxea. to . retur-~1 a proper verdict and ,tl:ey continued of_ the 01>inion t11a t 

t.i10y had don e so • 11 The . Co l lier c ei e ~: roceeJs to rec~ te :i~. 1·th0 r ev.i.de;ncc 

" t" . O.;. 11 e Jurors, 

.demchnstrc. tion, - and. the t wo court b nilif;s likewise nia(le e:.ffidavi ts. In 

the Collier dec i sion it _was hel d -broadly,._ as the h c&d note reE~ds - tha t 

the . pJLi~--inerr0-~it!_-:-net- ·-hav-e-a-Tei:r~md iruparti a l -""tri al il1 thc ·r:fri.lmer · 

co n teinplate(l by le,~t _vd1ich i s guc-.ran ted to him b y · t:1e constitution o :C tJ.~i~ 

.- s.tateti · u.nd thu.t whether t h e verdiut wa s or r;v.r; not support~d by ti:1e e vidence, 
.. . . . . 

it sh ould, for t he t rea: on b e ·se t a.siae, and t he cou1·t 6"h p~ee . sos· of th(; 

·-- decision, say: "It would be rne z•e idle t~lk to say . that the · j u~rors did_ not 
- --

um1 e r _stand that the .. ~,e~ns~~_ra t~ori was ·ag .:!:_nEJtthe ~-~ ri sone r on trml. It i s 

-: .- .-· -true. that · ea ch -of th.e juro r s ~esiified. t he.t the n·oise and demo~1b t:r:atiop . -~-~ 

.-.. -.-.. ·aq.e ·1)~th.is crov{d ·did no·t aff.e~~.is · "Ve_ ~d. ict.". Fnrt h.@:r_.o.n •.... i'n t.h.e....__san1e 
. . 

~-'---d:;..e.:::..c=-=i=s=i=o=n,_.....,--"'11 ·th.e r:iame page, t l e c oiJ.r t ~S:Y: " J e hav e no · reason to, und do· . . 

:i;iot::~d.0.-q.bt that e_aoh ~e!Jlber 'of.'. th,e_, ju:cy. wp.,o:-. ;te -~t i :i;l d·. vms . s ine e·re .. . ri.a.· "hone at· : ; 
, o • • I . • • • ' • . . ' . • ~· .' ' . • • . •. •:r • . • : : . • ' • • • '. .: ·:, . . . . . . . .· · 

,:. 
·. ·.:.· .. 



I fl .. .I 
ft 

• ' ·9 .. 
. ' . 

• . 

. _. i .n his _"Qeli.e.f thCAt h:i,s verdict vnt-~ iil. no way q.fferrled by tl;l.e · ll~moqE?t1..,.i.t_i-'o_n __ _ 

- " a.u:d.ne; th·e . ., ... o.gress_'_of- th-e 1;rial -or by-th-at· which .si.1.bse~ucntly qcmi_rred. 

w:ilile the jur-.f were cons:i.derine their verdict. But t1rn- 1_uestion is n ot · 
- ---------:-- ----- -- ·-----· -

1h ethcr ~i'fe~t -the juro_rs ,·:ere in:rlu~nccd ·by this .def5onstrv. ti on, but · 
--~ 

~.-; t;;re 'the dem ::instra tions calcnlatecl to influence t iH'! jurors in thaii..r c; c ti on. 11 

.. 

.And t li_e_ coi..:.r t ~n'O ceecl. to ci to the \7olfoD~ cc. .... o, el st Gu., uGl <- :. 1. (i----t~:e·--D=oG · 

of i:imithAs Lovejoy , 62nd Ga., 98 , in r:hicll tl~ e colt..rt helc"1. , in ~~ ... ct t hc..t 

the '1ffidavits of jurors d:id not clc~. r i.i.:D b~i.ch u-1;1td,ter , e.s i t v,.~;li,1-------

.:.1ossi ble :for ·them to tell y:: .. t h::. cl inf _uer:oecl ti-.eir minds . 

l?laL·iti-ff·- in.·· error s:1 b11;its t~H1 ~:· the U.ecision in t he c&E> e i::.t i.JL<:r 
:._ 

. t t -4-• . :;. s c c 1 ro. ry · o v ~i e 

.. - . • - '.11 ..f' ... • .._, . ~ • J . .t ~ • • ' • • + 
- :i.n i:1e C; •se o .... ..:J.il.ldl Vo . .._ov:eJo~· . ~ .L ' ·.£> neiv.1er o·~ seia uec 1 ~ 1 o:crn .... re r_-:. :.. o ~ -

------=- - - - - - -· - -
19. :?lai.ati i 'i: i n error :-ces)ect :l\~llJ BlibLlits tLr-.t. t 10 court o 

the fa cts stuteJ. .~11 cro'nnd t3 9 o:' t~e 11.otion ,-:Lie}·, v.·: f ; ref·: r:rul to ~ ' lll1 :..r-

d l n p r- t' · t d l ·. ~ .I' J. l · t • J'.f' ' ,31< c: on .;.. ac.:e .;.;...,, o::_x ·:e 1')J.'J.11 - (:; Jrie1 o _ . ' ain ·1J . . L i 

to the testiniony oi th<:: rii tness Owens , to the 8:'.::,"ect th~1t he rc;.11 n :.·li;t te 

- . 

____ t ha t he ·was due~in tov~n at 12 :05, ti.iis blll'iilf c-.:iiead of the s chedu:te. o:'.>Coop'."" 

·~ ---er-street and ·:L;ncli sh .Avenue tv10 rninutes; t~~ n1.: he hfae. 3. 11on"14 tLc :::: ni..-1---±-s-

J..venue and Coope!_~~~t_ car~- ~ cet to tl:ie j 1·ncti~~-o :r l~:=ri ettu C;.;. ~ c:i. .:.i:.:oul 

Streets ·aheatl of hi.s car; . that the . E~gli sh ·Avenue car . is du·e thei:e t 1·~ :·07 

and the Yd. tne.ss ' Sche~ule ·,:;E s . due a;t "l2:0 5 ; t'.w.t he fil'.o J.:110-\T-.n t-he ~.t::gl_i s-h....o- ---

t'·: :'. E> to occur after: 1 ... ~ril fGt , ;-:h-1--c-h- vmi:> the ·dl'.<; of tl~c tn1.~e~y"; llut ti:n t 

he d:i ;J ·1.at .. ;:nm-r whether' it ev.qr ~c cct=rr~d prio:· to t: !c t 'time . 

. · .. :Pl L': inti.:f.'f in error suurni ~ s · t~ ,a t · this te st'ir.1cn;; · of u ens sten,ds_ .. 
on a. . c rou.ncl distinc.t ~rnd apart :from · tLe 'teS-::i.r::iol>~ of· t]1e otl1er s.i:rcc:t-; cu1· 

_ men. to .the eff'ect tJ;iat at ar d prJor to tne tle.; of .. ~10 trar:e .~ y. "the f:trect 
, ... · ~ ' - . 

·. cars on. t:hit; : line w ~- h ve. run E..head of · scheC.u,.le tim~. !lead note lL__oL the ·· 
.• 

decision .h 1d the "co:rresi. ondb1 portion of the o:p i .n:l.on d a ls vlit h this . i:»ub-· · 

·- ' j~ci.t . ·~nd :it . ueea the l~g-uaee-· " t 1~i-~ft~\.;as c :~m)?G: tent-,for. ~h: state to oho;; . 
·. . . . - .· . . . . . ./ . -

t11at infa.c.t the !far · on the · iine .. .. traveihed by .the. i r'J. in co ing from. ~1• l . oi:n~ 

·> .. ,::. :-· t~ .. .. t4e .... :fo. ct.o.~y :fi;t? :r.[1i-~~tl~ ·a.; -rived at . ;i~e :~uint in · r
1
uostion se..ver~l . fuh~ut·c ·s . 

I • '• I I ' ' • ' • ~ o' • J. ' • I • : .. : •, • • ' ' • • ' • ' .I • . - •. ',, • ' • \ ~ •' '• • '• • ' • ' I • ; • I . : , • • • :, • 
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·e. 

· aheac1 o:f sohe.d.ule •. 

In t -he bodJ o~ t h e Ol)inion,- ti e t us tJ1 11ony 6f the sta. te .'h iob. 

'[!S introduced :. i.:, oho\7lr.l c tJ-.e ti r.1e of · u.rri vl:. l of curs Vi E1:, thv.t o:f. .. nn in- . · 

.• si)(rnto:r_ v.-1.1 0 testif ied tJ:e.t once or iv::tcre he C.tlle d t 1. ttf:;. ti on to t:w 1:1oto :r~ 

l:n.o\·.11 the c <:,.:.. to co ~:;u i n :·o ~.r·~rnl .. l11u'v t.:f, [.J. ~ 1.:°i. e;-;:· }-,c: .1. -rl ·:.: l c time . ·~·~ : ~. ~ · c 

no 
.i8'\n~ stir.ct r:o ticre in tl!e o :::iinion l• f thr . .i'.~.tJ ~ t..: r:;_s ("::en s i : 101:..c Ol!l:· jc 8 ... t.-L!:1 0Ly 

. r._el ate cl to a :)0ri lt ·cd.'ter .. -..pril ?.6 th. 

tte ::n c ci · l · .- ·,oiLt l...!l:dc oa .,:;:: e _to .st :~i:'.or,~ ' o:i~ Or·c:·, 0 t c ti. ~,e e :.C'ect .,;1:-: -r. t ·;J:e -
.,..;hc · ~ 

t: . o:..\test ~rJ o :u~: . i s t ex-' :: :::.:.J.. l~· ~: U.: . : ioEdble o .. r.ot , .. : ~ crJil1E ti1i1:; cLr ~- o i~ ve 

c '.J me in uheE. d of sch e dnle t i ne "t £'...i1.1 i;efo·:-·c t11e. Ll.e.:; o·..1." tiie t~·e. :-e 1>· - -t} ... ·t 
'- ¥ - '- • • • " t . '-

~ 

Of,f .'. .t ile J, o: .(:1·.t; 

ti·.r, t . l.:!. '- (.;iVeil c a r uro: ~ e it& ..: Cl.i. edule · 11.." .,:er l [ i v.er! cie.t e in 1:0 i'it::.~· illl~. f,­

tratc o nhe t he r. it . di d o -.~ · dicl not~ak it ut ·~d1;}· p1·io r ,clat~ ,\'._' 
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Plaintiff in e r:i.·o_r contends that · tr..e court i n decitl~nc ·Gu ch 

ca.:..e, overlo oke d -~iie i'ollor:ing rntite rial ·rJroposition in deciairi.t: it Jon t1 e· 

ad .ii ssibilit:,r of -Lim_ r:i t~E:1'SS_-Oona.e~' ' s tc .stJrJony. The c ourt clo cidcd. ~ 
_ · · - --~ru=tt rn e-

as c; r'J' msel for plc::l.r.:.tj.ff in error xrm::-~ t he f eci&ion--tJ~'- t C onle: ~ · 

1.tt.v .i.1e 1:-:;aid tJ:~ _t rrun~ reJ.IerJced "O:f cou1·s8, ~~o:; ~_::_r~ov-' , l ain 't 1~ " il ~; like 

the 2_Jt:T00ll ·;:h o di cl t h e k illing SOUCht to have LJ. GC.:-:i. ;_ c_~ l reJ.t:.tion , Y.!lt turel 
/ 

or Ull-nutun:.1, 11i th tie cle cea. se'1, ·- that it \":"D.f; relcvf'.i1 t to c;-::plt.in· t ' _c .. 

e:~,;_Jrossion . note.d 1~ · sho~·:i. ng · i1 revi o:.ir, tn·:use.c tJ. on s of the a..c,;~oed .:nc..-:11 
encl 

t o him~ t;1e ·:· itr1es~; •:;h i ch i ncli c ated t~ : L:t !Jif. CCiiU. ::.ct ~- n ce::::i1 •.. l .r..<:tte1s 

_ _,_. (; ' r.c"•sc d u a. +'· c "~ fe ·t it ··"' -- - :.-1111 - .,.. .jri· ,.,-ti ' • r d .n .. . -1• ~ 
11

· b .1.1._· c ~-. t;c:. , , J. u. e J, . l p-:r- n::.;,·J .. ~ . . . ..,C ;..J.!>_01.l , ,;.L J~ • .1.1.. i..e1,_, , , -

. s .°!;! :r- ~ '!:; : (;re io r .o e7i d e1:ce .'n t~1 e 1'8ccrd'- ~ --i : L~ cvor ~,h0r;::.nc--u1~: ~(~ il C. o ~~ 

·n&l l'tJ-l fat ion 1 e t\7ec l the f.ec-e~-ecl u. d P.11 ., yie::r ..,o &tor i1~dt. oe:fo-re tllc 

errc~~-..:bI;Ji ts · .,,_ , . J 

lJ: · l 

- f or· t:he ev ide n ce o :'.. o tj i cr un-rir~ t-:;r~ l,,cri E.es · /;i :t.e£..t:'..fied ·to Litt b1e ·1:it-

ness Conley • 

. ,.. 
I 

_·,;-~-

·~--~~~--· . ----,-

' '!-

, __ 
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· t11at r:here t 1e .orclcl' ove:F- !'l'"1. i Tl£ tLc mot· gn ~~or :n . ~v t r i r. 1 <..: c·1 1tt . _;_ i.u., nothi ... r; 

\7Li ch c oultl :!.ncl:i.catn-t.hn:t'. ti~ <; ~ u rl5e -.:r.ir, t1.i:: .. ;;ri. t i::.ffod :trur v;:Lth t })c ve r dict 
ll 1S . 

or tb.at he :in.ile u to 0 :·:c1·c is el\cL::;c·-· etio~'1. " The • .>-..1. ..,n-0;:10 c o:.r~ r .. lll i.:ot ir~ 

.tl. ctor.":! :'..ni1 ... c ·;:Let!1er t:n e Ju .:J.t;u :: r. e :·: ru i r.: d :i'. u : . c1i f..c retio c; · i. ;.,.;..(! 0 r OJ.'L . l 
. . 

lf01:u;. r~{S b y him, pe11Ll.i1 e t i1u d.:i. s ::_ io oi ti on of tie motion." 

.luintiff · in en·o r eo ·.t e11d., t i.1E:t the rc::l ·H.:.rJ.: 5 1. .1::.cle £qrllll b;; tLe jl<lgc 

J?art o.J. the d.ec:;.. s ion_\·.llicll a.en ie:1: - t~e n er. 
and 

loo.l:ed th is :feature of th e record. 

" 

~ :- -- ---= .. -· 

.. ; 

~ . ..r. 
' \,; V .,J ' 

., ..... ~ 

.A. ..... " • 

t ,.. .•' 1 . : ., . -'~ . f! - ... .. c; , Il...t, <l tCt lu ,; O '.t!,;. ·1.: f'. .r ~, ir.. 
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. The un_de?'aigned, L_. z. Roe.,er, Reuben R. _Arnold, H~rbert Ha.as 

and Leonard Haae, do hereby certify that they -are couneel for plaintiff 

in error in the caee above stated, ~nd that upon _careful exrunination or 

the opinion of_ the Supreme· Court therein •• they_ Rnd eA.ch of them believe 
I . - -

that the facte eet forth in· the foregoing motion for re-hearing have been 

overlnoked. 

't.h1e -24t·h, day of February, 1914. · 

. ~ . 

· ~=- --· _ _;__·-:--·. - ... _ .....__ 

.... . :· ... .. 
' ·. ·,:""'~- =· ----'-'----:--· 

' . 

Attorneye for Plaintiff in Error • . 

- _ 6._ ______ -----.-- - -~ -
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