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STATE OF GEORGIA,
County of Fulton.

I Hereby Certify, That the foregoing pages, hereunto attached, contain

a true Transcript of such parts of the record as are specified in the Bill of

Exceptions and required, by the order of the Presiding Judge, to be sent to

. the.... ... Bupreme. .Court of. Georgia . . . —— ...inathc case of

LEO ¥. FRANK,

Plaintiff in’Errof.
VS,

]

THE STATE OF GEORGIA, —

—Defendant in Error.

Witness my signature and the seal of Court affixed

a

this the.. 18TH day of November 1913
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Leo 1. Frank, i ¥ ;
hay 3111 .0f L‘::cc:wtmnu,
Plaintif{f in E , : Prom Fultcn Superior court
I'rom Lonv1ction.of lurder end Judg-
e Vs ‘ : - ment of affirmance on Iebruary 17th,
- : ¥ 0" 1914, ' '
vtate of Georgla, - T
liotion Tor Re -L_c,g.n’an.
_ Derendent in erroT. '

And now comes Loo . Prank, Plointiff in error in the case

above stated, vho was tne losing perty therein, wnd at the sone temm
) -~

&% wvhich the decision wes rendered, end before the reuwittitur in said

= —

cese hes been forwarded to the cleriz o the trial court, ond files

this his motion for re-hearing, on the *rounds followving, to-wit:

Le ~ Becouse the couxt in rendering the decision in sald case over-
in L;o *Doo“ﬂ

looked the Tollowing muteriul fact quu—UJt Grounds 58 of the motion

for new trial, which reads es followe:

“Becovse the court pernitted the vitness, iss Ca to, over the
Ougcction of the defendent thet the stme was incompetent, LLJLbLl and
—— _dimmeterial, to testify substanticlly os “ollows;: 'J.:_HOEIA;l»n'..LBrCC£L
_Carsons I have seen her go twice into the privated loadiesg' dressing
Toom with Leo Il. Frenk.! '

"The court nemitted this testimony over the objection o, the
defendant moede as is aforesaid and in doing so co-mitted error. Tae
cowrt steted thot this evidence was ediaitted Lo dispute the witness
they hod colled. :

_ "Lt eS uno¢L- imwa?erial to the Igssves involved in the cuse
vhether Fraik did or did not go invo o privale “ressing room with
i1s8 Cerson. It did, however, prejudice the jury as indicating rrenk'sg
1umoru1ity with reference to womens" : - F

¥
4
U

-~

oo ld ground just quoted set up metericl Tacets constituting

error in said cese, which the court in the decision rendered, ovci-

e | =

looked, end which were not considered in suld decision,which eppcers

-

] -

W from the Tace thereof,  Plaiatiff-in CTTOT BEYE thet the error ‘com 1_L1.-
ted, os is di closed fTrom en lhquCtlen of the: ggauhd here quoted,

VB, &, uuthldlo The Tacts alleged ner01n to be overleoked in this grouad .

Was digscussed in the—briel filed.by plaintiff in error, as will appear

S -~

Pirpm'pagex.909 to 212-0f the orlglnu;-f?ief, filed in this‘éawe./

Le  Beot use the court in 1gn!cfinu the decision Jn seid, cose, OVezm -

B v in the r#cord,
e lookcd vie LOllhhlnu matorial Tocts, to—wit Ground o9 of the motien

for new trinl, which ruu@s es.Tollowss
\ - ..‘;'a-“v

ﬁccduse the court nrrﬁd in pemitting

.*ffln to todtlfJ,QVt" tho obgection of ke -3”.‘f, t-mate "ubu_i
. . % . . 5 ' ,4

g
|




testimony wes offered *4 vt the same wos irmeterial, ilﬁcuul e ine

L
(,om_pe'l.cut, 1o ’Ll,..'LJ.i" substantially as followss-
: 'I have seen lliss Rebecca Ca1u0u go into the A»d;c ressing
room on the T uriu ”100? \1th Leo ll.frark, Sometimes it v n the
evening end sometimes in the morning during working “ouxa. sewr then
come In and sew them come out dvring working hourss'

i "The oouLi nemaitted this testimony to Lo 10 the Julky over thL
objcetion of the delfenfont made e ie aforesald end in doing so comnlit-
\.'Jl_C‘.',‘.L'O' e The court steted ‘i- ht ’ul. s ev deunce vreg L,;i...ittul to digL-

‘pute the vitnesses they hed \#

"It vas '.‘;.oﬁ'.l;,-' immet he isgues involved X thi
vhetlcr Prark did or daid hut in private drecpging room
01130n~ it did, however, predelccuthc.Jury as luuLbuULMQ Lrank
ore llt" with reference to womens"

'

R AP — T SRR B Y Y S L W SR R %%
uSv quoved setl WP natericl facts constlitl t.L.LLt_, CLl=-
PRI R — Yon Bum Anad PoviD BTE e -od
vhich the court iu the desision renlered, overlooked,

= e o 2, 4 A il e o ((Eies 24 A5 * K] - PO, TS T B — wes Tam 4
Tere Lol condsidered 1 seld d4eca slon, wnicen Sopeals LTOLL UhLe

. Tece thereofs Jleintiff in error sarys that the error commiilte as is
disglosed Zrom an inspection of the ground herc guoted,

The fecvs alleged herein to Le overlooked in this ground were

in the brtel Tiled by pleintisf in errcwr, ws will appecr Trom

<

the originel brief filed in this crge,.

De 3cceuse the court in rendering thc fecision in suid cuse, oveyr=
in the record
__looked tie folloviiug matlerial feets, fo-vwit: ground cne of the motion

Tor-new trial, which reads as follows:
"Becausge the court erred in n;ndiftiug the sclicitor to prove
the witneas Lee, that the detective Black talked to him, - the wit-
nhna,nx ITonger and csked him more cue estions at the police station than
did Ilr. Freak the dey Titen he telked to the witness Lee at twelve (12)
o'clock at night on April 20 th. :
} "At the recuest eof Bleck and Sc ‘t the detectives, Frexk ves
induced to have an iat rrV1ox """ Jt“ Leeo, the witnoss, for the purnoce of
‘elieiting information from him. The S0licito r contended that Jremk 3
‘nade no effort to find out anything ""om Lee, and to thet end, sought '
to show and wes pemitted to prove by Lee uuht Black telked longer to
— —him then did Frenk et the time state’ ¥
"The defendent, then ond tderc et the triel, objected to such
evidence unon the ground that it wee irrelevant, Lrmeteriel and vas &
me re OOLclv,ion of the vitness. The court adnitted tle évidenece over
such objections and is-doing so_ erred, becauge said evidence vt & un- -
werrented, immeterial and a mere 00uoluoton of tno vitness cnd inju-
TJO(LJ to {zu* aeuerfanlt."*

weld g,rovnd Just quo‘Lecl Betl up meterial Tects consti tUu.L.uu ELe
~in sald case, which the court in the decision rendered over lco“cd
end vhich were 1101; cons,i(lo:vgd in sald decision, which appears
'i'aoe Hiereot. Plaintiff in orror",s&iy.s that “the erréd Committed,
disoloaod Trom an iu&:nocfion ol the g;romulf here cuoted; vas materials

' 4.

. The facts alleged herein to e OV(‘J‘lOO.qu. .Ln 111:1. ground were uu.é

. ed in. the nric- IJled by ﬁleuvi i Jn~or10r o8 will snppear from y’Le.;

:
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137 - of the Brief filed in thies cuse.

Becaupe the court in rendering the decision in seid case, cver-

- "

looled the following meteriel faets in the record, to-wit: groivnd two
tLp'motion Tor new trial, vhich reads s follovs:

"Becguse the court erred in pecruiftting over ébjcetions the
witness Lee to testify thet Treuk, on April °Cth, vhen wuleue with hin
at -t e statlon house, telked to him & shorter time then did I're AImold,
one of Trenk's t*ovL<,b, vhenr he ianterviewed the witness Jusil before
the 'Ll"ié.l.

"The detectives hed induced Frunk to telk to Lee alone on April
2Cth at the station house for the purp se of inducing Lee to talk. 1T,
Arnold, in the pnresence of lee's Attorney end the jailler, hod inter—
viewed Iee just before the present trial. ‘

"The solicitor - uver the objections of Fr”nk'a attorneyse the
tho'cvidencc offered wre irmeterivl, irrelcevent, end the comeseion od—
an opinion, was nermitted by llthdlClﬂO said ov;dencc to drav & con-
norison of the time occupiled b; Frerk aud Armold to their recshective
interviews, end, in doing so, the court erred beecause the evidence oi-

fered vas lmmeterial, irrelsvent and the exression of e opinion.”

Said graund just guoted, set up mtteriel fects coenetituling

error in said case, which the court in the decision rcnder)d overlooked,

4\\

N\

“thereofs Plaintiff in error seys thet the error committed, as is dis-

and which were not considored in said dccisign, vhich ”Dy”mlu from tle

face thereof. Plaintiff in.error sgys that the error comnnitted, we is #&-

Neg 5 s
disclosed froman inspeection o” the ground ere (uoted, was material.
X

. \\ N =
The, facts alleged herein to be overiooked Im this ground were discuss-
ed in the brief filed by plaintiff in error, as will appeer from pages

1356 t0\157 of the 3Brief filed in this case.
De Because tne court in rendering the décision in said ces
overlooked the ?ollow1n~ me terial T‘cts in the. rec or“ to-wit: ground

seven of the. motlon for new trial, vhich reads as _ollm Sy -

. "Because the court, over objection made vhen tho evidence wes
offered that the same wss lrrelevant, -permitted the witness Black to

- testify that ranx had counsel, nessrs Rocser and Haes about eight orx

eight thirty o'clock llonday mornlnn vhile Fraenk was in the station
house, brought there by tetectives Bleck end Haslett.
- "kovant contends the employment of counsel, under the circum=-
stances was no evidence of guilt; but the court's conduct in submitting
the fact to the jury was greatly hurtful to—the flefenses -

"Said evidence was illegal, irrelevant end nregud101ol and ltb
adnlssion over objection is here ass;gned as error for said reasonse.

Seid ground just gquoted set up material facts constituting error

in said case, which the court in the.decision renlered overlooked emd

- which were not considered in said decision, which appears from the face

s ‘e 2 e P ~ e
.olosed from an inspection oi‘ Motm% st «.—;r-ma-"ﬁal.

The facts alleged herein to be overlooked in_this ground were discussed

x*&

in the brief Tiled"by plaintiff in error, as will eppear from pages 140




“t0 141 of the brief filed in this case.
6e Because the court in rendering the decision in said carey

overlooked the following material facts in the record, to-wit: ground

16 of the motion for mnew trial, which reeds ts Tollows:

> "Because the court, over objection of the defendant, madc ;ﬁ
the time the cvidence was O ffered, thet the same was irrelevant imng—

terial and not binding on IFrank, pennlttcd the witness, Mrs. White, :
to testify that Arthur VWhite, he husgbsnd, end anpbe;l are both conncct-
ed with the Pencil Company ana that she nuxor reported .seeing the megro

on April 26th, 1913, which she testified she did see in the pencil feac-
tory, to the. ity détectives until liay 7th, 1912,

"For the reasons above stated, the ‘court erred in not cxeclud@ng.
the evidence, and for the reason that the solicitor, im his address to
the jury, contenkcd that the fact thet there wvag a negro (which he con-
tended was Conley} in the factory the morning of April 26th, was con-
—eeﬁled from thc euthorities end thet such concealment wes evxdeuce of

Prank's guilt,

Said ground just quoted, setup meterial fects constituting

error in sald case, which the court in the decision rendered overlooked

tnd which were not considered in saeid decision, which appears from te

Tace thereof. Plaintiff in error ssys that the error committed, as is

'dib slosed £7om an ins-~ection of the grouand here cuoted, was material.
\ ' :

The facts-alleged herein to ‘be overlooked in this ground were discussed

“in the brief Tiled by pleintiff in error, as will Appear from pegex 213
) ge——— 4

of the brief filed in this cese.

‘.7. Because the conrt in renderlng the (801810n in said case, over-
looke& the follo“lng mgterial facts in the record, to-wit: ground 23 of
the motion for new trisl, which reads as follows:

YBeaguse the court permitted, over the defendant's ochctlon
mede vhen the testimony wee offered, thet it was illegal, immeterial, "
and becauge it could not be blndlng on the defendant, the witness Sole -
Rosser, to testify that since April R6th, 1913, he had been engeged
in connection with this cese; that he vigite - Lrs. Arthuy White subse=
‘quent to April 26th; thet “the first time the witness ever claimed to
have secn the negro at the “aetory when she went into the fectory on
April 26th wes some time about the 6th or 7th of Maye

"The court, over objéctions s stated, pdmitted the testimony
Just above, and in doin so erred, for the reanons herein stated.

"Mhis ves D&It]cula“lj pregudicirl to the defendant, because
the solicitor conteénded in his argunent to the jury thet the foct thet
Tactory employees did not disclose the fact that lirse White saw the
negro on April 26th was evidence that the defendant was seeking to sup-

. press testimony material to the discovery of the murderer." e i

Baid ground just queted set up material facts oonoﬁ{ﬁa¥(£m

o

@Eﬁﬁﬁﬁﬂ%ﬂﬁga:"ﬁ erqu in saaa case iﬁhi@h dhe court in the: doci.ion rundcred owerlooxed.

"and whion were no¥ conu1dcred in said aeclalon which appears from- the

faoe thereof. PlaintifL in error Bays that tho orror oommltted a8 ir

el LB §




disclosed from an inspection of the ground here cuoted, was materiel,

The facts alleged herein to be overlooked in this ground were discussed

in the brief filed by the plaintiff in error, &s will appear from pages

213 to 215 of the brief filed in this case. T
_ . : 5




- 8.~ _Because. the Court, " in rendering the decizxﬁn in eaid case, over=

looked the folloving material facte in the record, to-wot, Ground 26 of

the motion for new trial, which reade as follows: 5

"Because the Court, in permitting. the witness, Harry’SEott to
testify over the objection of defendant, made at the time the teetimony
was offered that the same was 1rrelevant immaterisl and not hinding upon
- the defendant, that he did not get any information from any one connected’
with the ational Yencil Company that the negro Conley could write, but
that he got his infommation as to that _from entirely outeide sources, and
wholly disconnected with the Mational Penoil Company.
~ "The Court permitted this testimony to be given over the objections
above stated, and in doing so, for the reassons therein stated, committed
errorxr.
"This was prejudicialﬁto the defendant, because the negro Conley at
- first denied hie ahility to write, and the discovery that he could write
was a8 the State contended the first step towards connecting Conley with »
the crime, and the Solicitor contended in his argument to the jury that the
fact that the Pencll Company authorities knew Conley could write, and did
not disclose that to the SBtate authorities, was a circumetance going to
show the guilt of Frank", : ;

Said_ground Just quoted set up material facts :constituting error in

=?id—eaae~—which‘the Court in the decision rendered overlooked, and which

~were not considered 1n said deoision, which appears trom the face thereof.

Plaintiff in error says that the error committad as 19 disclosed from an
'rinspection of the ground YJesé quoted, was material. The facts alleged herew-

in to be overlooked in this ground were discussed in the brief filed by

plaintiff in error, as will appear from pages 231 to 234 of the original

‘brief, filed in this case.

9.=-- Because the Court, in.rendering the’ decision in saild case, over=
looked the fallowing material facts in the record, to-wit, Ground 27 of
‘the motion for-new frial, which reads as follows:

~ "Because the Court permitted the witness, Harry Scott, to testify
over the ohjection of defendant's counsel, made when the testimony was
offered, that the same was irrelevant, immaterial, illegal and not binding
— on- the-defendant, that the witness first communicated Mrs. White's state-
ments about seeing a negro on the street floor of the pencil factory on
April 26, 1913, to Black, Chief lLanford, and Bass Rossor, that the infor=-
mation was given to the detectives on April 28,z
" - '-"The Court, over the defendant's objection; permitted the above testi-
mony to be given, and in doing so erred for the reasons above stated.This
was prejudicial t3 the defendant, because it was contended by the State
—+that this witness, Harry Scott, who was one of the Pinke n detectives who:
had been employed to ferret out the crime, By Frank acting for the Nationael
Pencil Company, had not promptly informed the officiale about the fact of
Mre, White's seeing this negro, and thatdaudﬁ railuro was - evidance polnting

to the guilt-of Frank”’“' ] Ly

This witness wre one of the- 1nveutigatorn for the pinkerton Detective
" 'Agency, who wae employed by Frank acting for the National Pencil Company .
to ferret out this crime",

' Said ground. just quoted set up materisl racte'oonetituting'er:or in

'qa1d~caao, which the couft in the aecipion rehderod,,qverlooked, and.which.

a




were not coneidered in the decilsion, which appears from the face -thereof,
Plaintiff in error says thattihe error committed, as is disclosed from an
inspection of the grqunda here quoted, was materinl. The facta alleged._
herein’'to be overlooked in -thie ground were discussed in thls brief filed
by.plaintiff in.e}rorl;ge will appear from pages 213 to 215 of the original

-brief, filed in this case,

10.- Becauses the Court, in rendering the decision in said case, over-

~ looked the following material facts in the record, toewit. Ground 32 of

the motion for new trial, which reeds as follows:

- "Because the Court erred in declining to allow the witness, }Miss Hall,
to testify that on the morning of April 26, and before the murder wes coms
mitted, Mr. Frank called her over the telephone, asking her to come to the
vencil factory to do stenographic work, stating at the time he called her
that he had so much work to do that™ it would take him until six o'clock
to get it done. S
) "Defendant contends that this testimony was part of the res gestae and
oug:t to have been heard by the Court, and fallure to do so committed ere
—ror

— Bald ground Just‘quited eet up material facts constifuting error in sal
case, which the Court, in the dasiscign rendered, overlooked, and which
'were not considered in said dgcieion, which appears from the face thereof.
Plaintiff in error says that the error committed, as ié diéclosed from an.'
inspection of the grounda nere quoted, was materiasl. The facts alleged
herein to be overlooked in this ground were diecuesed in the brief filed

by »laintiff in error, as will appear from pages 289 to 292 of the original

orief, filed in this case. : (;

1&7:‘“Beéause the Court, in rendering the declsion in seld case, over- .

1ooked-the following material faets in the record, to-wit, Ground 34 of
"~ the motion for new trial, which rdeds 55 Tollows' ‘

"Because, while Mrs, Freeman wos on the stand, after testifying
a8 to other things, she testified that while she and "iss Rell, on April
26, were at the restaurnent immediately contiguous to ‘the pencil factory,
and after they had left the factory at 11.45 o'clock a. m,, and had had
lunch that Lemmie Quinn ceme in and stated that he had Just been up to

see Mr, Frank.
, - "Upon motion of the Solicitor, this statemerit that he had bqgg‘y@r?EN\._
. eee lr, Frank was rule out as hearsay-

"This statement of Lemmie Quinn was a part of the res gestae, and was
not hearsay evidence, and was material to the defendant's cause. Lemmie.
Quinn testified that he swW Mr. Frank in his office just.before he went
down to the restaurant and had the conversation with Mrs, Freeman and Misg

. Hall;:; this testimony was strongly disputed by the Solicitor. Lemmie
: »Qpinn s statement that“he was 8v ¥rank's office just before going inté the
. restaurant wae of ‘the greatest moment to the defendant, because it strongly
. tended to dispute the contention of the Btate that Mary Phagan was killed
"~ between twelve and half past. TR
) - "The Court erred in ruling out and declining to hear this, for the
reasone above stated. The testimony was relevant, material and part of _
.the res: "GHtEFT—EﬁH'—hOulg_hgxg,been eent to the Juryf_____~ o8 gy i

_w.




Said ground just quoted set up material facts constituting

E——ervor.in ggid—casaT—whtch*the—eourt;in*the—ﬁgctsion?renderedr—overlOokéd.

‘anéd which were not considered in seid deeision, which appéare from the

“face thereof., Plaintiff in erfor eaye*%hat the error committed, as is
disclosed from an inspection Ef,th° ground’hd;d“quiide;was material. The

facts alieged herein to be overlocked in this ground, were discussed

.in the brief filed by plaintiff in error, ae will sppear from pages 289
to 292 of the or;sinal brigf filed in this case "




_ - , Y/
12, Because the court in renderiﬁ%%%he decision in sadd -

- case, owerlooked thefollowing material facts, to-wit: Ground 55

“of fhe'motion—forlﬂew~Tria1;'which“readeas~folldws:

X . "Because the Court permitted the witness L. T. Kendrick

' over the objection of the defendant, made at the time the
evidénce was offered that the same was irrelevant, immaterial
and incompetent, to testify substantially as follows:

'"The clock at the pencil factory, when I worked there,
needed setting about every 24 hours. You would have to change
it from about three to five minutes; I reckon.?

The Court permitted this testimony to be heard over the
above stated objections of the defendant, and in doing sa
committed error. .

' Kendrick had not worked at the factory for months and

~ whether or not the elock was correet at that time was immaters
1l and tended to confuse the jury in their effort to deter-
mine whether or not the clock was accurate upon the date of
the tragedy." A

Said ground just quoted sets up material faects constitut-
ing error in sald case - which the court in the decision rendered g

overlooked, and which was not-considered in seid decision as'ap-

’__ __;Eears_from;ﬁge"facb thereof. Plaintiff in érror sgys that the
- error comnitted, as is disclosed Lfrom an inspection bf the ground
here quoted, was material. The fact allezed herein to be over-
looked in this ground waé discussed in the brief-filed by plaintiff

in error, as will appear from page 46 of the reply brief filed in

this case.

13, Because the court in rendering the decision in said .
= _
“case, overlooked the following material facts, to-wit: Ground 67

of the lfotion for llew Trial, which reads as-follows:
"Because the Court erred in falling to charge the jury
that if e-witness Imowingly and yilfully swore falsely in a
ma.terial matter, his testimony Shall be rejected entirely,
unless it be corroborated by facts and circumstances of the
case or other creditable evidenco. ot
The Court eught to have given this charge, although no
written request-wasFformelly made therefor, for the reason
tha t the witness Jim Conley, who testified as to aiding Frank
in the disposal of the body, wes attacked by the defendent as
utterly unworthy of belief, and he admitted upon the stand
that he knew that he was lying in the affidevits made by him,
with reference to the erime bnd - -hefore the trial.
ispecially ought this charge to have been glven, beceuse
the Court, in his charge to the jury, left the question of
the credibility of witnesses tq the jury, without any rule of.
~ law t0 govern them in determining their oredibility." —

Sald ground just qﬁoted set up haterial fects constitut-

Qs

——ad cage - which the court in the decision Trendered




overlooked, and which was not considered in said decision as ap-

“pecrs from the face the reofs Plaintiff in error says that the

error committed, as is didclosed from en inspection ol the ground

-

here quoted, was matorial. The Teet elleged herein to L e over-

looked in this ground was discussed in the brief filed Ly plaintiff

in error, as will auvnecr from peses 298 to 300 of the brief filed

A '—‘——— ” T

14. Decause the court in rendering the decision in said

e, overlooked the following materiel facts, to-wit: Ground 54

i

of the liotion for Tew Trial, wuhich resds ws follows:i-

"Becavce the Court nermitted the vwitnecs Beott To Tectify
behalf of his Agency, over the objection of the delendant, -
e s-the same was irrelevant, immevericl end incompetvent,
ubetantially es follows: .

"I got hold of the informstion cbout Conley Imowing how
to write through my ope ratives that I had inkestigating while
I vas out of towm. llc7orth told me in person when I retvrned.'

The Court permitted this Testimony over the defendant's
objections,es—above Steted, enfi—in doing<co committed errors—
This was prejudicial to the defendent, teccuse the solicitor
contended—thet the failure of Frank to renort the feet thot
Sonley coulld write, was a circumstence cgainst Frenk's inno-
cence, onmd he-sought to show by the ebove testimony that the
detectives were forced to ~et that infomat ion from someone
other than-Frenks?— =

Said ground just quoted set up material facts counst itut-

ing error in sai e = which The-eourt in the decision
rendered overlooked, and which were not considered in seid

decision as anpecrs from the Lface thereof. Plaintiff in erroxr

seys that the mrror commi?ted, s is disclosed from an in-

spection of the ground here guoted, was material. The fact

allesed herein to be overlooked in this ground was discussed

in the brief filed by »nlaintiff in error, s will’appegﬂ Irom
pases 251 %o 2540f.the brief filed in this cases
157 Because the Court in rendering the decision in
case, overlooked the following material facté:_ﬁb-wit: Ground
" _of tho Motion for New Urial, which reads as Tollows:- -

"Because ‘the Court permitted the witness J. ll¢ Géntt,

~over the objection of the defendent, made when the evidence
was offered that the same was i1rrelevant end immaterial, to-
Gestify substgntially as follows:

N ,

- R




"Phe clock of the nencil Sompany was notb acouratbe. They
may vary all the way from three to five minutes in 24 hourse?
The Court adnﬁtted this testimony over the objections
" mede and in doing so committed error, for the reasons stated.
This was nregudlclal fo the defendant, hecausc whether
the clocks were or were not eceurate on April 26th was mater-
*1al Yo his defense. The witness Gantt had not worked at
the Tactory for three weeks and the fact that the elocks were
not keeping accurate time three weeks before the trial wes
immaterial, and the evidence thereon tended to mislead and
confuse the jury. Gantt had not worked at the factory during
the three weeks just prior to the cerime, and his testimony
as to the clocks related to the time:he did work at. the
factory."

Said grounds just quoted gset up material facts constitut-
ing error in said case » wgleh the court in the decision rendered
overlooked, and which were not considered in said decision as ap-

pears from the face thereof. Plaintiff in error says that the
- » = %

—error committed, &s is disclosed fgomﬁnnAinSPectibn of the ground
here quoted, was material. The Tact alleged herein to be over—

. looked in this ground wes discussed in the brief filed by plaintiff

Aﬁ_;ha.erro:T;as_will_appéay—irgmfpage 46—o0f-the reply briefy filed——
in this case.. ' g

16. Beceuse the Codmt in rendering the decision in said
‘case, overlooked the followingﬁmaterial facts, to-wit: Ground42
- A
of the lotion for Ilew Trial, which reads as follows:

; —"Because the Court permitted licWorth, at the instance of

- the Solicitor-General to testify over the ob jections of ‘the
defendant, made when the evidence was offered, that the seme
was irrelevant immaterial . and illegal:

I reported it (the finding of tHe club and envelope) to
the police foxce about 17 hours afterwards. After I reported
the finding, I had a further conference with the police about
it abo@t four hours afterwardis., I told John Black about the -
envelope and the club. I turned the envelope and ¢lub into
the possession of He Be Pierce.?

The Court heard this testimony over the ob jeection of the
defendent, made as above stated, and in doing so committed
error, for the reasons herein stated.

This was prejudicial %o the defendant, because the
Solicitor-General contended that his failure tb sooner report -
the finding of the club and the evenlope to the police were ~ —

_ ciroumstances against Prank. These detectives were not em~ -
- ployed by Frank, but by Frank for the National Pencil Company,
and movant contends that he is not bound by what they did *

or falled to do. The Court should have so instructed the jury,"

Said ground just-guoted set up meterial facﬁs.oonstitu#~,
— ing error in said case - which the court in the decision rendered
overlooked, and which were not considered in ssid decision as g~

- oy
S T

__pears from the face thereofs. Plaintiff in error says that the

» . g




_error oommifted, as is disolosed‘ffom m inspection of the ground

| here quoted, was mate ‘iale The Tact alleged herein ta berver-
looked in this ground was discussed in the b;}pf filed by plgintiff
in error,as will appear from page 45 of the reply brief filed inﬁ-

this case.

17« Beceuse the court in rendering the decision in seid
case, overlooked the following materigl facts, to-wit: Ground 35
of the Ilovlon for 'ew Trisl, which reads as follows:

— "Becoause the Court permitted, at the instance of the
Solicitor-General, the witness Sig Montag, to testify over
the objection of the defendant, made when scme was offered,
that same was irrelevant, immaterial &ml incompetent; that
the National Pencil Company employed the Pinkertons; thet the
Pinkertons have not been paid, but have sent in their bills;
that they sent them in two or three times; that, otherwise,
no request nas been made -for payment, and that Pierce, of _
the Pinkerton Agency, has not asked the witnese for payment. .

In permitting this testimony to go to-the jury, over the

objections above stated, the Court erred.

— The introduction of this evidence was prejudlcial to the
defendent, for the reason thet the solieitor contenddd thet ——
the pay due the Pinhkertons by the Pencil Company was withheld
Zor the purnose of alfecting the testimony of the cgents of
that Oompany." - .

Said ground just quoted set up material facts constitut~

- ing error. in ®hid case - which the Court in the decigion rendered’

overlooked, and which were not considered in said decision as ap=
pears from the face thereof:k Plaintiff in error says. that the

error committed, as is disclosed from en inspection of the ground

- here guoted, was material. The fact alleged-herein to be over-

19°k?§w§?.ﬁﬂis ground was discussed in the brief filed by plaintiff

—— )

in error, as will appear from page 45 of the reply brief flled

in this casee

-




18.. DBeecsusge the court in rendering the decision in paid otse, end

‘= in the 17th head note cnd in the 17th divislon of the opinion, heidd (as
_ the head note reads): "rrom the evidence, the court is euthorized %o
£ind that the Jjury wasmot influenced to render other then true snsvers

to the questions propounded," By & loud cheering from persons on the out
“—— gide of-4%he courthouse yhiéh took place while the polling of the jurywas
i % . . .
being taken; and further on, in the body of the opinion, undcr division

17, the court uce the “ollowing languuge upon this seme subject: "we

think“that the alfidavits of jurors submitted in regerd te this occurrence

_wés sufTicient to show that there was no liklihood thet there wae any cuch
— result. .Uhder such circumstances ve d0 not think that the occurrence com-

“plained of amounts to more than an irregulerity which was not prejudicisl

to—the sccused,"”

e e R ) in
The plaintiff in.error zespectfully submits that the courf«fiufcrw—

overlooke'! the case of Collier vs the State, rcported
- - - — = ’ - — —_—

in said Collier cose the disorder cceunrred—in—

tlhe hearing of.the‘ju:;T—&néwén the language of the Colliér decisiong

"Zuch oﬁc of the jurors vho tried the cose testified by clflidavit &aud they
'all agreedfin the statement that they were not influenced by any demongiro-
tibn; thatAthe noise in the courthouse yard had no effect upon them as ju-
rors; end thet they were conProlled alone by -%he cvidence in the cese and
~ehdeavored to return g proper verdict and they continued of the opinion thgt

they had done so." The Collier ceie 2roceels to recite Turther evidence

o the Jjurors, - all -tending to show that they were not—infiuwenced by thc
demédnstration, - end the two court bailifls likewise made effidavitse In

the Collicr decision it was held broadly,, as the hcad note reads - that

S |

. the plcintifi inerrer-did not-have o feir and impartisl trial in the nanner

S

contemplated by law, which is gucranted to him by the constitution of this
- sltate, and thet whether the verdict was or weas not supported dy the evidence,

it should, for thet rea:ron be set aside, and the court 67 pege 808 of the

~decigion, say: "It would De mere idle talk to say that the jurors did not -

- understand that the demonstration was sgeinstthe “risoner on triml. It is

— . true that each of the jurors @e@fified thaet the noise and demonstration

-ade b;\tnis crowd did not affecd=his verdict." Iurthexr on, in the seme

deeision, on the seme page, the court say: "We bheve 10 resson to, and do-

not” deubt that éach member of the Jjury whpatggtified'waﬁ.sincora ahd.honest"r

o r




in his belief that his verdict wes in no way affemted by the demonstrotion
‘during the srogress of the trial or by that which subsequently oceurred

wiile tuo jury were considering their verdict. But the cuvestion is not

vhether im—elfect the Jjurors were influenced by this defons LELLLUH but
were the demonstrations calculated to influence the Jjurors in theidr cction.”
: . . o

| J"'A

And the court oroceed to cite the Wolfolk case, Clst Cu., OO61 cid-the e&se -

4 .

of dmith/éﬁ Lovejoy, 62nd Ca., 392, in vhich the court held in Toct thet

the alffidavits of Jurors did not cleeur up sich «w matter, es it ves la--

possible for them to tell vhet hed influenced their minds.
Pla¢“t’"f in o;ior subnits tha? the decision in the case ¢t Lur

is contrary to tiie decision in the Solliecr ces i 1z 0l ol case wud

“in Th 0 S T Snuith vs Lovejoy, t1.d-&s neither ol said decisions

to in the opinion, = plaintiff iun error respectfully

ey wepe overlooked by the court,
i1 erroT respectfilly subnits tih.et the court overlooked

in ground 89 of the motion vhich vis refzrrecd

zthe nrinted brief of Hleintiff in error. which refe:
& & ?

. . . nr 3 oE 3
the withess Cvens, to the effect thet he ran on reute
frem White City to Lowell Station;

ves due in tovn et 12:05, this belng chead of the schedule of Coop=

er Street end Lnglish Avenue two minutes; thet he has—tmow—the Snglish

Avenue eni Cooper Streot_oars to get to the .\“Cu;On of Lz ¢ot be, ead Brocd

streets ahead of his car; that the Inglish Avenue car is due tnbxo at 1207
and the witness' sohedulé'vas'due at 12:06; that he hes knewn the =aglish-
'Avenue ctr to get there as much ¢s tvq ninutes eheedld thet he hes Liown
thie to oceur u:ﬁ'—#}ﬁpﬁyﬁiﬁ%‘étﬁ; vhich wes the-deay of f;h_e ‘c‘»‘u'*ody; but that
did not lnow whethor:it'evqupcchred prio: to tlat time.
. Pleintilf in.érror subnits that "this testin@n; of Cwens stends
a ground distinet and apart from tle testimon, of the other strect car

men to the effeet that at and prior to the day of the trace’)y

-

, the street
f,',‘g : oy

carg -on this-line may heve run shead of %Lne(v]c tlne. dead note 6 of. the

= b Z . -

»

decision «nd the corres»onainw 1th;on of the opinion dtt]b with this sub-

SYPRe
L3

Jeet, and 4t uses the 1anguuge that LI ViELs e HPUtOH$~¢UL tne state to show
~that infuct the dgr on the 1jnc truvcmcd bd the Lﬂ;] iu going Irom'h@r home

“tq-the'+uctory fyaqwonuly arrived at tho_poiut in question several minutes
' -n — o ; % . s R .




-ahead of schedule.

In the body of the opiunion, the testimony 6f
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‘20, Fladntiff in error contends that the court in deciding such

case, overlocked the Tollowing material proposition in deciding upon *he
ediiiesibility of the vitness Conley's testinony. The court decided RO
: ‘ eonstrue -
as connsel for pleintifTf in error xonebdored the Cecision tle+t Ccule,

-

beving sald thet Tronk renerced "of ¢ourse, gou xnow, I ain't bLrilt like

other men" - and from the condition o the body - it belug infe:olle thet
v ) L

the person vho aiad the killing sought to heve eciel reletion, noturel

s

¢r un-naturel, with {the deceasel, - that it ves relevent to c:micin the

“

eipression . uoted Ly shoving previousg trenssctions of the gooused inevs

ond
4.0 -

te him ¥ the vitniess, vhich indicated irat bie ccndiuet In sermnl netters

othicT liells

ITT in error submits .ot the zmery: voted (s to being W

nen ic no cvidence of iy ec neceldon, nsturel or Wi=retirsl

16 and is ro evidenseo—thet arv =nigaction ocevrred Delween

rsed and the efencant of any-king > deperintion; crd fortl
8 ’

exe is no eviderce in the recerd vrelever shoving eny ind oo

BT Lb=

;Eﬁuu; relation Letween the ceceasedrdwn peTson &t or iult Lefore the

Pr—

tine o7 +the Xilling,

)

PleintiTf in errecr—evibn

pu 4 K3
]

T U AN as wieh o8 the lleged Tenn
™m i 43 —_— . T 1 R e~ e - Nty — - . PT r
nede b the scceuseld according *to Conlei's testinony, ves no evidence of eny

[

sexuel act ¢ ves ndeed no evidcnce of : pi= crentaction between the
cused g3 ceaged; that it could not beee nigine by o1 made the
for the evidence of otiier un-neturel, erires

ness Conleys,




2lePleintiff in error showe thet in the 194k head note. ihe court
s u 2, A s o . ) -
lie order over mling the mot on Tor new triel centelins nothing

which could 13 e—that e e wabh Aliesaticlfied Zihng #ith the verdict
4 § v

or thet he Teliled to x,_.,-,c,Jbe/\d;bc;‘etion "The wuprenie court will wot in

act 1ining vwhether the judge i & ex reised el diceretion c

14 - S . n" i ‘ iy
“Yemorks by him, penling l1svosition of the molione"
v y I & N

;’la;'a.ntj.fi" error contends thet the raiwwrts Lade mmmm by the judpe

which the ¢round vuder coinideration, were uot ne: <,Lu‘

made - ing tre dis; L the netion-fer new trial vt vere )1.1“';

Ry
v

oral judguient delivered b, *he ceurt, dispceaing of the lclion. Liey

‘mueh e ‘ ne Jeclision of tie wmotiou fer nevw trisl s thet

ac

0x the decision vlhich

‘

the recorde.
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. The undersigned, L, 2, Roseer.’ﬁeuben R. Arnold, Herbert Hag_s
and Leonard Haas, dorhexjerby certify that they are counsel for plaintiff
in error in the case above stated, and that upon careful examination of
the opinion of the Suprelme Court therein,. they and each of them helieve

that the facte set forth in the foregoing motion for re- hearing have been

over:::iéz;th, day of February, 1914, h’fz;o_%fm |
lotn et

Attorneys for Plaintiff in Error..
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