STATE OF GEORGIA,.

T : BILL OF INDICTMENT,
FULTON COUNTY, - 3 B

‘“Thelcrunqﬁu:olb loloét‘d. 6hoeen'andd§§orn for thevCounty of
Fulton, to wit: N
1,-J, H, Beck, Foreman,
2om AL D MBI, Br.,” " 13.- A, L Guthman,

3.- ¥, P, H, Akers, 14,- Chas, Heinz,
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4.- B, F, Bell, '~~~ 15.- H, G. Hubpard,
5,- J, G, Bell, 16.- R. R, Nash,

6.~ Sol Benjamin, 7 17.- W, L, Percy}————

e -l

7e= Vim, B, Bessef, ' 18.- R, A, Redding,

»

8.- C. M, Brown, “19,« R, F, Sams,
9.= C, A, Cowles, ‘ 20.- John D, Wing,

)
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10,~- Walker Dunson, : 3 21.- Albert Boylston,

S 11,- Ge. A, Gershon, : o
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“12,- 8. C. Glass, s 23.-
In the name and behalf of the citizens of Georgla charge and accuse
Leo M, Frqpk,'of‘the County and State aforeeaid,vwith the offense of

o ' . MURDER,
. T

for that the said Leo M, Frank in the county aforesaid on the 26 th,
~day of April, in the year of our Lord Ninetéen Hundred and Thirteen,

with force and arms, did unlawfully and with malice aforethought kill

and murder one lary Phﬁéan by then and there choking her, the said

Mary Phaga?, with a dE;E—BTE?EK_around her neck, contrary to the laws

of said 8sate, the good order, peace and dignity thereof,

~;——“~—%EultonASnperior—Geur%¢—1913; - ==

Hugh M, Dorsey, Sol. Gen'l,

e

_3. N.VStérnqp,. Proaeoufof;

v
WITHNESSES JFOR THE STATE,

J. W, Hurt, Dy, -3

L. 8, Dobbs, (Police)
J. N.'Btarnea.‘fﬁ
R, P, B&Tl‘ett..’
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'; W, Rogers,

Haryy Scott,

B, B, Haslett,

Grace Hicks,

X, F., Holloway,

N, V. Darley,

-

4, L, Parxy,
- A Gannt, -
William A, Gheesling,

Copy Bill of Indictment and list of witnesses before
Grandjury, waived before arraignment, Full pahel waived.

Rosser and Brandan,

SIS L a T Coac il

R. R. Arnold,

Herbert Haaa.
L © O uly ;érm 19E§
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The defendant, Leo I, Frank, waives being formally arraigned

and pleags not guilty. /

oy

F, A, Hooper,

E, A, Stephens,

Hugh ii, Dorsey, Sol, Gen'l.
333ffr and Brandon, -

R. R. Arnold,

. Herbert Haas, Deft.'s Attys.

= _ (VERDICT, )
We, the jury, find the defendant guilty.
Date August, 25 th,, 1913, )

¥, E, Winburn, Foreman,
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- (EXTRAORDIANRY WOTIONFOR NENW THIAL

8tate-of Georgla, v . () Conviction of Wurder, at Ju1§
-V-. - = () Term 1913, of Fulton SBuperior
180 ¥. Frank. ()e Court. Affirmance of Judgment by
() Supreme Courtj-entry of remittur
() at ¥aroh Term 1914,0f Fulton

" (y Superior Court.

:Aﬂw' TO THE SUPERIOR COURT OF FULTON COUNTY:

P g S o

‘Now comes the defendant, Leo ¥. Frank, and makes this, his
extraordinary motion for new trial, and respectfully shows, as

hie reason, why this motion was not previously made, that the

o TR A i

grounds hereof were not known by this defendant, or any of his

counsel, to exist at the time of said trial, or at the time the—

-
>
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original;motion for new trial was made or heard( with the amend -
monts thereto) and could not, by the exercise of ordinary dili
gence, huva‘tpe;_;;;; disocovered, but have been discovered and
brought to the attention of this defendant and his attorneys sindge
f v-aid original motion for new ¢rial was pgaocd on, and the groundj
of said metion are as followe:-reference being here had to the

entire record in this case as ;howing the materiality of the
: ground- herein set out:

1. Because of the nowly di-oovorod cvidonoo obtained by the
defendant as to the identity of the—&%}ogo&—httr—oitiuod t0 have
been found by the State's witness, Barrett, at the original trinl;
Defendant shows that it has oome to his knowledge, since the
origin&l motion for new trial was denied, and is a fuct; that Dxq

~ He Fo He Harrio, one of tng Btate's expe
at , the trial as to tho ocondition of Vary Phugln't otonaoh and
__other matters, &t the instance of the Solioitor-conoral be~

fore the trial took the stfinds of hlir whioh -uid Barrett oluiund

I
|
|
|

to have found in tho metal room on the uooond floor. on londuy
'-tollowing the murder, and examined and compared them with tho

strands of hair whioh the said Harris took from the hold of

ln;hytpalig:navhon he porfonod his autop-y upon her. body. Lot
: arrin -
: - ‘mde a oazoful nioro-oqp{? oxuminttton of -




B e B
¥

the hair so taken from the body o!vvlry Phagan and the hair so -
olaimed to have been found by the witness Barrett, and, as o
:oiult of said microsooplio examination, said Harris discovered
that the hair bore no resemblanca to the ha1r4takan from

the body of Vary Phagen, either in color, texture, shape, or other

partioular. Defendant further shows that it has come to his

knowledge since the original motion for new trial was denied,
and 1a‘a fact, that the said Harris, before the original t¢trial,
reported eaid finding of faot to the Solicitor-General and told
‘the Solicitor-General that the aaid hair claimed to have been
“found by said Barrett was not the hair of Wary Phagan.The

VTR ST

golicitor General then told the said )

investigation as to the hair end there, and the said Harris,

thereupon, returned to the 801101tor-ueneralg;;;;*554;he -trande
of hair eo0 oL}nod to have besn found by Barrett. On and during
the trial, said Harris was asked what parte of Uury“Phagan'o'bbdf
he had examined, and he concealed the fact that he had examinedasd
oompired her heir with the hair found in the factofy.

This defendant alleges that it is a ecientifioc fact that

I I e 5v_§.“,?'v"s." Raci s o o

a oareful mioroscopic examination of human hair is the only posi
tive and certain way of identifying the same as the hair of any
particular person, and that an examination by the eye, and es-
pecially from memory, is of practioally no value.

This defendant shows that the witness Harris offered to —permit ——
| the brothofgbf the Solicitor-General, Dr. Re Te Dorsey, who

) ;; wes present at the original trial, aoaisting the eolioitor-

General in hie examination of expert witnesses, to make an axamiJ
<: ation of esaid Hair after Harris reported that it was not Mary
Phagan's hair,but that Dr, Dorsey declined to do so.

" Defendant further shows that, after the hn;g,uaa-dtliggggg:::;_

. : e

‘f“_ﬂ’iiok to the Solicitor Goneral, he olaimed %0 have lost 1t. and d#n

_ | 2
| not produce it at the trial, and neither this defendant, nor any,

f of his counsel, had any opportunity of seeing it or having a

mioroooopic‘cxaminution made of it to 6ompnro.it with that taken
from Wary Phagan's head, and neither the dé:ondangfgor his couns

|
|
f
|
i

had any knowledge what soever at the time of the original trial,




B TP N

e

—§r'::’the time the motion for new trial was heard, that Harrie -

~ had any such examination or had .made any such report, or that

the Bolicitor General had stated to Harris that he would let the
investigation as t¢ the hair end there.

Notwithetanding the foregoing facte, thie defendant showe that

. upon the trial of the case, as appears from the record, reference

to which is hereby had, one of the chief facts relied on by the|

stateto ocorroborate the witnese James Conley was the alleged
finding of said hair by the witnees Barrett. The Solioitor
General proved by the witness Barrett that, on Vonday following

P et

tﬁe murder, he found several strande of hair on a lathe in the
metal room on the second floor, where fho negro Conley claime
to have found Wary Phagan'’s body. The 8olicitor General proved
on the cross exilihation of the witneses Kagnolia Kennedy, that
the hair alleged to have been found on the lathe resembled the h*ir
of vary Phagen. The Solicitor General argued that the finding

of thie hair was one of thé oiroumstances against Frank, that it
had been found by Barrett and had been identified by Wagonlia -

H N T AL RTINS L

Kennedy as the hair of Vary Phajan, and four times in his argu-

J. ment to the jury he alluded to it as a circumstance in the
evidence againet Frank. "he S8olicitor General likewise alluded
to it in his brief filed with the Supreme Court of Georgia.

|
|
: z
| Defendant further shows that ons of the strong oontentions

of the state was that Frank had inveigled the little girl into the

metal room on the second flood of the factory and there murdered| her.

As one of the facts shatnining this theory, the S8olicitor cyntﬂ
ended that the witness Barrett had found on a lathe in the meta
room oarta;n hair which he contended was the hair of Wary Phagnn
~ Whether or not the hair-was that of Wary Phagan —wae l_nattorw,,

thorofore. of the highoat 1mportunoc and this evidence of Harris
if i¢-had_been known, would-have conoluded the guestion and

? shown the hair was not the hair of Wary Phagan.

I _The defendant hére and mow offers to -show and prove to the -

oourt all of the faots herein set forth, and meks the court to

investigate them -in this extraosdinary motion.
- The defendant further submits that the discovery of the

73 R R
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foregoing facte is material, and that it dis such an extraordinary
—;Eiggﬂgf facts as would probably produce & different result on
another trial, and that the said facts were unknown to him and
his counsel, having been conoealed by the said Harris and the
Bolicitor-General, and the same have only oome to the knowledge
of this def&nﬂnnt and his counsel since the motion for new trial
was heard and passed upon, and could not have been sooner dis-

covered by the exercise of proper diligence.

3+ The defendant further shows that he should be granted a ne %
trial upon the mewly discovered evidence of Wiss Jimmie Iay-‘ ;
f£ield, which has oome to the knowledge of this defendant, and §
of rhise oounooi. since the original motion for new trial was de- é
nied and which ies as followe, that she was an employee of the . %
National Pencil Company and Was aoquainted with Wary Phagen, and - ?ﬁ
knew the color of her hgir, that she knew States witness R. P. g;
Barrett, who had testified at the origimal trial that he had - ¢
found hair -on & lathe on the second floor, and that on Wonday, i
April 38th, the said Barrett showed her the hair which he claimed %

he had foundon said machine, and she, the said Jimmie Way-
field now states positively that the hair showed t0 her by the
said Barrett, and which tLe said Barrett stated he had found
on eaid machine, was not the hair of Mary Phagan, and that the
same was entirely too light in oolor, &nd was not of the sams -
rgﬂ,-ioituro as that of Wary Fhagan. 7
Defendant further shows that one of the main facte relied ——
upon by the State to oorgqygggjqrfhe witness, James Conley,
was the alleged finding of Wory Phagan's hair on said lathe-
L uaohino by the witness Barrett. The Solicitor-General proved by
the witness Barrett that, on the ¥onday following the mq:dor, ae

_found uovorll ~etrands ds of hair on & lathe in the metal room,

where the negro Conley claims to have pickod up ¥ary Phagan's
——bodys The  Bolicitor-General proved on his oross examination of
the witnessWagnolia Kennedy, that the hair found on the lathe
resembled the huir of Vary Phagan. The Solicitor General olaimed
in his argument that the finding'ot thie heir was one of the élr

E ounstunocs againet Frank; that it had been tound by Barrett and
iioniifiod by ¥agnolia Kennedy and four times in his trgumont

\9 the :urx he ulludcd %o 1té:l (1 oireunltunoo ugninnt rrunk.

-
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The Solicitor General l:lkow:l"\o alluded to the finding of this
hair in hie brief before the Supreme Court of Georgia.

~ The defendant further shows that it was one of the strong
oontentions of the state that Mary Phagan had been inveigled by
Frank into the metal room on the second f1loor of the faotory-
and he had there nu:dcred her. The negro Conley in hie testimony
stated that he found ¥ary Phagan in the metal room, dead, and
that Frank engaged him to conceal her in the basement of the
factory. The witness Barrett testified that he found certain hai )
upon & lnthi in the metal room, which the state contended was the
hair .of wary Phag:u. This newly diooovored teotimony of Mise

Jimmie Wayfield shows that the hair found by Barrett was not
the hair of Nary Phagan.

"f"—' The defendant here and now offers to show and prove to the

court all of the faots herein set forth, and asks the oourt to
investigate them in thies extraprdinary motion. _
The defendant further eubmits that the discovery of the foreg
ing faots is material and that it is such an extraordinary state | of
facts as would probably produce a different result on another '
trial, and that said flo@n‘woro unknown t0 the defendant and his

~_oounsel, and that it was impossible to have msoertained same by

the exorcise of proper diligence, the said Jimmie ¥ayfield not
being a witness on said trial, and the fact that she wi;ﬂl;
posseesion of the state of facts herein set forth being 7
unknown to the defendant and hie oounsel until after the motion
for new trial had been heard and passed upon. _

3. Defendant further lhOl' that he should be granted a new -.:
trial because of the newly discovered evidence of ¥re. Cora Falt
which has ocome to the knowledge of this defendsnt and of his 7
oounsel, sinoce the original motion for- now~tr1:1 wts’hiiid ‘and

|
|
|
j
|
|
|
I
|
|
|
|

passed on, and-whioch is as follows:

that she was an employe of the National Pencil Company, and
was lcqulintod with ¥ary Phagen, lnd knew the color of her
heit‘; that -he also knew R. P. Barrett and Wagnolia Kepnedy; alseq
employees of the National Pencil Company the sa. ouid‘BarQZ%:izzizif'ia
at the origimal trial that he had found certain hair on a lathe
on the second €loor, and the said Wagnolia Kennedy having ol

» ’_t_u,tin,oq.tug,eh.—n';a—uztgiué‘idfidi&n ‘been found on eaid .|
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lathe looked like ¥ary Phagan's hair, that on Wonday April 38th
} Vegnolia called Cora Falta's attention to said hair . which.was '
- alleged to have been found by Barrett on the lathe, and the said
i Cora Falta etates positively that the hair on said lethe was not
' the hair of Vary Phagan, and that the same was entirely too light,
: in color and was not of the same textuyre as that of Wary Phagan's

Defendant further showe that one of the main faote relied on

| by the state to corroborate the witness James Conley, was the
alleged finding of Wary Phagan's hair on said lathe mechine by

' the witness Barrett. The Solicitor General provodlby the witness

. Barxett that, on the ¥onday following the murder, he found several
strands of hair on a lathe in the metal rodm, where-the negro
Conley claims to have picked up Wary Ohagan's body. The Solicitor

| Genexal proved, on hie oroes examination of the witness ¥Wagnolia

| Kennedy, that the -hair found on the lathe Tesembled the hair of

| Wary Phagan. The Solicitor Gemeral cleimed in his argument that

. the fiﬁding of this hair wae one of the oiroumat;ncos agaipat Fra

| that it had been found by Barrett and identified by Magnolia Ken
aﬁd four times in his argument to the jury he alluded to it as a

| cumstance against Frank. The Solicitor General likewise alluded

| to the fin&ingggr thie hair in hie brief before the Supreme Court

of Georgia. ,

+—Defendant further shows that it was ono_oi—the—oﬁr;m

| into the metal room on the second floor of the factory and he

" tions of the Staﬁo that ¥Wary Phagan had been inveigled by Frankh.$

 ‘there murdered her. The negro Conley in hie testimony stated that

' he found Wary Phagan in the metal room, dead, and that Frank en~

; gaged him to oconoceal her in the basement of the factory. The

3 witness Barrett testified that he <found oortuin hair upon a latha

"fin _the metal room, which ~the -etate- oontendod‘wlo*tho*hnir of i

f ¥ary Phagan. Thie nowly diloovezod testimony of Qora Falta shows

.; timt the hgir fbund by Barrett wae not the hair of ¥ary Phagane.
Defendant here and_now offers to show and prove to the oourtﬁ

| all of the facts herein set forth and ewears to the existence of

; these facts as the truth, and asks the court to 1nveltiguto then

-in this oxtraordinury motion.
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_going faots is material and that i% is such an extraordinary state
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——entirely too light in color and was not of the same texture as

—etrands of ‘hair-on-a-lathe in the metal room, where the negre |

The dcfpndtnt further iubmita that the discovery of the fore-

of faots as would prob#bly produce a different result on another
trial, and that said faots were annowﬁ to'tho defendant and hi
oounsel, and it was imposeible to have dscertained the same by tIo
exercise of proper diligence-the said Cora Falta not being a wit«
ness on said trial, and the fact that she was in possession of
these state of faots herein set forth being unknown to the de-
fendant and his counsel until after the motion for a new trial-
had been heard and pasaéd upon. S

4. NDefendant further shows that he should be granted a new
trial beoguae of the newly discovered evidence of Alice Uaréﬁ,¥4~
jory ¥oCord, which hae come t0 the knowledge of thie dofendant,
and of his ocounesl, sinoe ?pe originul motion for new trial was
heard and passed on, and which is as tollows; That she was an
employe of the National Pencil Company, and was acquainted with
Vary Phagan, and knew the ocolor of he;‘;;;;; that on Wonday
April 38th, 1913, her attention was oalled o eome hair that
was alleged to have bsen found on a laths by R. P; Barrett; and
the said Alioe Varjory MoCord states positively that the hair on
said laﬁho wag not the hair of Mary Phagan, &nd th;t the lane.wa§

that of Wary Fhagan.
) Defondant further ehows that one of the main faote relied on|
by the state to corroborate the witness James Conley, was the
alleged finding of Mary Phagan's hair on said lathe machine by
the witness Barrett. The BSoldcitor General proved by the witno:I
1

Barrett that, on the Wonday following the mirder, he found seve

Conley olaime $o have picked up Mary Phagan's body.

The Bolicitor General proved, on his oross examination of the-
witnées ngnoliarxennedy. that the hair found on the lathe
resembled the hair of Wary Phagan. The Soliocitor Gemeral olaimeq
in his argument, thet the finding of this hair wae one of the oim

oumstances against Frank; that it had been found by Barrett and
1d1q§1tied by ¥agnolia Kennedy, and four times in his

7




argument to the jury he alluded to it as a ciroumetance againie
Frank. The Solioitor General likewise alluded to the finding of .
this hair in 'his brief before the Supreme Court of Georgime

Defendant further shows that it was one of thé etrong conten-
tions of the state that Wary Phagan had been {iveigled by Frank
1nt; the metal room on the second floor of the faotory and he
had there murdered her. The negro cbnley 1nyhie testimony stated
that he found ¥ary Phagan in the metal room, dead, and that
Frank engaged him to oonceal her in.the basement of the factory.
The witness Barrett testified that he found certain hair upon &
lathe 1n'the metal room, which the state contended was the hair
of Wary Phagan. This newly discovered testimony of Alice ¥arjory
¥oCord shows that the hair found by Barrett was not the hair of
ilry Phagane — S -

3g3419£oﬁdant here and now offers to show and prove to the
Court all of the facte herein set forth, and swears to the exis

tenocs of these faots as the truth, and asks the court to invest-

igate them in this estraordinary motion.

The defendant further submits that the discover of the
foregoing facts is material and that it ie such an extraordinary
state of facts as would probably produce a different result on
another trial, and that said facts were unknown to the defendant
an&Kpis couneel, and it was impossible to have ascertained them

by the exeroise of proper diligence, and the same wers not.

brought to the attention of the defendant and his counsel until
after the motion for new trial had been passed on.

6. Defendant further shows that he should be granted a new

trial because of the newly discovered evidence of One Albert

"onnight, which has ocome to the knowledge of this defendant and

of—his—oounsel #3iNncee the original motion for new trial was

aa'vh aF L

denied whioh i@ as follows:: that Albert WoKnight was & witness | - —J

for the BState on the original trial of this oase against the
defondant, and that the testimony given by him at said trial had
been prepared for him by one R. L. Craven, a white man onployud_ )
by Beck and Gregg Hardware Company, who wers the employers of
skid Alboit onttgﬁts that the etory prepared by said bravon and
vestified to by said Albert MoKnight.is not truej that the said

'-toty was prepared and writven for said Albert lo!night-by.-utu
: ) . . /o, o B i ;
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~ time or place, and that his evidence at the trial of the de-

‘Nary Phagan, & part of which reward wae promised o the said

OruVon and witnessed by k. H. Pickett and Augus Worrison, Jr.,
" both 0'f whom are white men nllo in the employ of the Beck & Gregg
Hardware Company and these witneeses told WoKnight'that he youla
be obligud to stick to the  story preparsd for him by Oraven,

as they had witnessve seme, and that, in the event he undertook
%0 deny said story, they wou;d send him t90 the chain gang, and

vxplained to him that the word of three white men would be taken

an preference t0 that of any negro; that the eaid WoRnight lt&té+

that the story prepared for him by saia Craven is not the truth
and that the evidence given at¢ the said trial is not the truth;
that Orlven told onnight to0 say that WoKnight's wife, Winola
¥oKnight had stated to him that, when defendant came home on
April 36th, that he was drunk, and that the said ¥inola ¥oKnight
hn§ seen the defendant with a pistol in his hand and heard him
threaten to shoot himself, and that, while drunk that night, the
defendant had made his wife sleep on the floor; that these
etories were invented by the said ‘Craven, who told him %o
swear t0 these faots in order to support the evidence of his
wife, Winola WcKnight, who had made an affidavit to the same
alleged faots. - ' '

" Defondant further shows that the said Albert chnight -
now states that it is true that on April 36th, 1813, he called
at-the Selig home to see his- wife ¥inola but—vhat-he reached
sa1d Selig home a 1ittle before twelve o'clock, noon, and that
he 1left there when heﬁhoard.the twelve thrity o'claok whistle
blow; that, when he reached the Selig home that-day, his wife
¥inola, was preparing the noon time meal, and that the said Albej;
¥oKnight dxdrnot see the defendant at all on said date, at any
tendant to the effect that he hAd sesn the defendant wae the
result of the plan pur(uéted by the eaid graven to0 collect the
rovard offered for the arrest and oconviction of the murderer of

Albert ¥oKnight by the said Oraven as a reward for the false
tecvzmony Albert: loxntghx was t0 give at the trial; that the

said Albert onnight told « Oruvon that he did_ not want_to iili _'
any-lies on dozondant, butlgfuvon would tell hiu that, in

s
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order to colleot the relard.‘it Was neoessary for him to go
right ahead and do what he - (Oraven) told him to do, and the
| ea1d Albert ¥oXnight admite that he was weak enough to follow
.oaid Craven's instrucotions and do what he wase tolgyhin o
Defondant further showse that, on the trial, the defendant .
" omlimed an alibi and, as a part of his olaim, introduced ovidenc#
showing that he left the pencil faotory about one o'olock on
April 36th, took a street oar to his home, where he arrived
about one twenty (1:30) took dinner with his family and left

‘t'hone for the faotory as about 3 o'olock; that the state relied

| strongly on the testimony of the said Albert MoKnight to break

] down the defendant's alleged claim of alibi, and that the said
 MoXnight testified av the trial that between one and two 0'0lock

on April 36th, he was at the home of -the defendant and that
the defendant came in olose to one thirty o'clock; that -the
defendant did not eat any dinner, stayed at home about § or 10

Deferidant further shows that the vvidenoe of Albert WoKnight
at the trial was also strongly relied on by the Solicitor

|
‘
1
I
-J minutes and then went out and caught a oar.
l
|
|
|
|

General as corroborative of the affidavit of ¥inola WoKnight
introduced by the ltltO; said affidavit being known as "state's
! exhibiv "J* referendge to which is here made, as is fully set
| fortn herein.

Dofendant further shows that the etate introduoced in

evidence an affidavit of ¥Winola WoKnight, obtained after her
arreat and inoarceration in the jail of Fulton County, ae tolloLn
to-wit: ‘ , , ' '

"sunnay ¥ies Luoile said to ¥rs Selig that Frank did not rest
80 good Saturday-n1ght, .she gaid he was drunk and would not let

—her 8lesp with him and she said sho ‘slept on the floor, on the
rug by the bed, beoauss Wr. Frank was drinking. Wiss Luoils
said Sunday that lf. Frank told her Baturday‘nigh% that he was -.
in troublé and that he did not know the reason why he would

i
|
|
|

murder. He told hie wife to get his pistol and let Him kill
htnuolf. 1 heard ¥iss Lucile may that to ¥rs. 8011; and 1t gos

I _!111,w1th ¥re. Belx; mighty bad. She did not know what t0 think.,
/ 2 S
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1 have not heard ¥iss Lucile ua& whether ehe believed it or not
1 don't lmow why ¥rs. Frank did not come to see.her husband but
it was a pretty good while before she would go t0 €60 him--maybu
two weeke. She would tell me wasn't it might bad he was locked
up. She would say 'Winola, i don't know what l'm going %o do."

] The dofondant shows that this affidavit of ¥inola WoKnight

| was denied by her upon the stand during the trial and the ev:d;nc
. of her/ﬂueband Albert WoKnight wae olaimed by the Solicitor to )
| _eupport—this aff1davit of Winola WoKnight.

1he newly discovered evidence of the .said ¥WoKnight denying
that his wife told him any such thing as is alleged in the

excerpt from the above affidavit is material to this defendant's
oase and ought t0 produce a different result upon another trialr

the defendant here and now offers to show and prove to (

the court all the facts herein set forth, and swears to the
exisvance of theme fﬁota as the truth, and asks the court to inve
estigate them in this extraordinary motion. ,
the defendant further submits that the diaoqvory of the foreg
, ing facte 1s material and that it is such an extraordinary state
% of factvs as would probably produce & different result on anosher
| trial, and that said facts were unknown to the defendant and his
i counssl, and it was impossible t0 have ascertained the same by

the emerciee of proporvdiltgonoo and the same are not brought to

I the attention of the defendant and his oounsel, until after the

1
¥

" motion for new trial
had been heard and passon on. S '
6. Defendant further shows that he should be granted & new
trial upon the newly discovered evidence of ¥rs. J. B. 8immons,
which has come to the knowledge of this defendant and of his
__oounsel since the original motion for new trial-wae heard and—
passed on, and whioh is as follows; that the said Nre Simmons
was, on the 36th day of April, 1913, in the Oity of Atlanta, and
was oalling at the Atlanta Shoe Company's place of business as No.
.35 W. Alabama street at about two twenty (3:30) or two thirty
(3:30) o'olock P. ¥., that, shortly the .aslter, she left the
Atlanta Bhos Company's place of business, going north on A}abama
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‘v at s




|

streos, and that, when she got in front of the National Penoil
Company's faotory on Forsyth Btreet, she heard a girl or

woman scoreaming and orying,y;lying "please don't®, and then she
heard the voioe shut off suddenly, making a noise or sound much
like one holding their hand over the mouth of anaeﬁ;r person:
that, when she heard the ory, she stopped and itstonod, and says
the sound of voioce in distress apparently ocame from the basement

of the Natvional Pencil Company's building; that she knows that
the sound oame from the basement of the pencil company building
because there 1e a grating in front of the building, which is
open; the doors of the building facing the street, being all
olosed, and she notioced an open place beneath the grating which

lead into the basement of the building, that, at the time she
heard the soreaming of the girl or woman, she thought perhaps
some man was whipping his wife and, after waiting a short time
and hearing no further similar sounds, she decided t0 go tO her |
home, where she related the circumstances deaoribod t0 her-
oon-xn-lnw; A¢ B. Williams and ¥rs. slizabeth Cohen; that she
thought no more of the incident or ooocurrence until the follow
ing morning, when the said Williams came into her room and told
‘her that ¥ary Phagan had been murdered in the National Pencil -
Company's facotry; that her said son-in-law, Williams, then and |

|
b
|
i

. there ineisted that she go before the Solioitor General and give
j him the benefit of the information she had outlined to him; |
_that, on or about May 5th she was subposnaed to appear before
the Solicitor General; that she answered the subpoena and made
"ann signed a sworn statement in the Solicitor's office, eaid
;‘_gygtpmont being taken down by ¥x. Hugh ¥. Dorsey, in his own
hand writing and which set forth the same facts as hereinbefore
f related, that the Soliocitor-Ganeral jrzgd;ynxy_hard to induoe— | ——
| her to swear that she soreaming that she heard wao,ai & much later
time in the day, and he called her attention to the faot tThat
Frank was not in the factory at the time gho heard the soreams;
and she told the Solicitor General that she would not testify
to anything but the truth, even though her testimony did not su
the Bolloitor General; that she left her address with the

goliocitor and fully expeoted that she would be subpoenaed to

' /é/ .- L | i )
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testify at the trial of Leo M. Frank, but that she never was
subpoenaed, the roason whersof she does not understand.
~Defendant further shows that it has oome to the knowledge of

this defendant since the motion for new trial was denied that,
‘on April 36th, 1913, between two vhirty (3:30) and three (3)
o'glock, PQ ¥., on Whitehall street that the fact that said
Solioitor General Dorsey had seen said Frank at aboutv the time
Just stated, is the reason that he attempved to disoredit the
ltt:nant made to him by Nrs. J. B. Simmone as outlined above.
Defendant further shows that the theory of the State was, and

ovidence wag introduoed at the trial for that purponé, that

¥ary Phagan was killed by Leo ¥W. Frank on the second floor of the
Péeacil  Company faotory bstween twelve five (13:;05) and twelve
twenty (13:80) o'clook on April 36th, 1913, and the Btate's

»

entire case, as presented to the jury, revolved around that
theory. The Solicitor General proved by the witness Conley thas
said Conley assisted Leo ¥. Frank to move the dead body of Nary

Phagan between the hour of four minutes to one and one-thirty
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(13:56 to 1:30) o'cloock from the second floor t0 the basement
:'the said Mary Phagan being dead already when the said Conley
picked her up on the second floor. This evidence of ¥re. Sim-
! mons shows the mistake of the State's theory and tends to show
| shat-¥ary Phagan was in life as late as two-thirty (3:30)P.N.
% at & time when Frank was away from the factory.
‘ The defendant here and now offers t0 show and prove to the
T Court all of the facts herein -St forth, as swears to-the
i existence of these faots as the truth, and asks the Court %o in -
- véestighte them in this estraordinary motion.

|

|

The defendant. further submite that the discevery of the fore.

{ﬁaoing facte is material and that it is euch an extraordinary
jiatate of facte as would probably produce a different result on

another trial, and that said faots were unknown to the dofondang
: and his ocounsel, and it was impossible ‘to have ascertained the i
. sameé by the exexrcise of proper diligence, the said ¥rs. J. B.

8immone not being a witness on said trial, and the faoct that she

' was in possession of the state of faote herein set forsh being

A
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— 177100 and 1:10) o'clock when the said ¥rs ¥iller saw defendant
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|

. at the oorner of Whitehall and Alahama streets; that the said

!

I

-
i
|

{

they caught the Wkagnolia Btreet car for their home; that, when
e -

|
|
L

.show vhat iaryﬂéhugahAst k1ii;d by Leo ¥, Frank at the fdctory
‘of the National Pencil Company between 13305 and 13;30 on

unknown to the defendant and his ocouneel until after the motion
for new trial bad bgen heard and passed on. .

7. Defendant further shows that he should be granted & new
¢rial upon the newly discovered evidenoe of ¥re. Lthel Harrie
¥iller and Maier Lefkoff, which has oome to the knowledge of the
defendant and of hie oounsel sinoce the original motion for new
trial was heard and pasged on, uhd which is as follows: that the
said ¥rs. ¥Willer ie aoquainted with the defendant, but the said
Lefkoff is not acquainted with him; that, on Lprza.aeth, 1913,
the said ¥re. villor, together with Waier Lefkoff, met ¥rs. Wil
lexr's sister .Flor;noe Harris, who works at the department stors

of J. Po Allen, in front of the eaid store, which is in the

that - they thersupon walked down Whitehall street until they |
reached the corner of Alabama Street and turned uﬁ Alabama Btreet

and walked %o the cormer of Forsyth and Alabama streets, where |

they reached the o¢oxner of Alabama and Whitehall streets, the

said Ir;. Viller saw, standing at the corner, Leo ¥. Frank, and

spoke t0 him, and the said defendant bowed and spoke to ¥rs o ]llq'

ler, tipping his has; that iv was between one and one ten

Florence Harris and Maler Lefkoff were with Wrs. Willer at the
vime she saw the defendant standing at the corner of Whitehall
and Alabama Streets. .

' Defondant further shows that the theory of the State was,

and evidende wase introduced at the trial in the endeavor to

April 36th, 1913, and that between 13:56 and 1:30 0'0look P. ¥.
of that day, the defendant assisted by-Jaue- Conley movodvtho
dead body of Wary Phagan from tho second £100r of the fastory
down t0o the Wasement. The 80l1citor General proved by the

witness James Oonley that Leo ¥. Frank was in the faofory;or

middle of the block of Whitehall street and Alabama Ste., in '
the Civy of Atlanta, Ga., at about one 0'clook on that day;

the National Penoil cou?72! tne entire time botw?on 13356 and
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1:30 o'clock, on that day, assisting the said Conley to move the

bodi from the iqoond floor to the basement. —
the defendant here and now offers to show and prove to the

Court all of the facts herein set forth, and ewears to the
existenou of these facte &s the txruth, and aske the Court to
investigate them in this extraordinary motion.

Defendant further submite that the discovery of the fordgoin%
facte is material, and that it ie such an extraordinary state
of facte as would probably produce a difforent result on another
trial; that said faote were unknown to.defendant and his oounsel
and that 1t wae impoao;blerto have ascertained thp same by the

exercise of proper diligence, the said Wre. sthel Harrie Willer

|
and Waier Lefkoff not being witnesses on said trial, and the i

|
fact that they were in poesession of the faotse hereinbefore set }

»

forth was unknown to the defendant and his counsel until after tﬂo
motion for new trial had beep heard ahd passed One.

8. Defendant further shows he should be granted a new trial
upon the newly discovered evidence of Wiss Dewey Hewell,

which has just ocome t0 the knowledge of this defendant and of
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his oounsel, since the original motion for new trial was heard
and passed on, and which is as follows; that the eaid Dewey Hewell
| Was an employse of the National Pencil Company; that she worked

——+—for satd company for only a fow daye, and that during the time.

of 'her employmént there she never met Leo ¥. Frunk to. know who
he lﬁs, and never in her life did she mest Wary Phagan, nor did
she ever see Wary Phagan, and that she has never seen the ‘
dofendnht and the said Vary Phagan together; that, at the time
of the original trial of the defendant, she was a resident of
the home of the Good Bhepherd, at Cinocinnati, Ohio, and that

. & ¥rs. Bonnifield, the poiloce matron, representing the City

_ Polioce Dopar;nont of Atlanta, (eorgia, came t0 Cincinnati, &ﬁfn
roturned her to Atlanta, where she was used &s & witnees in the
above named oase, after whtéh she was again returned t0 the Homw
of the Good Shepherd at Cinoinnati, that, during her confinement
in a large room adjoining the office of Bolicitor General Dorsey,
the said Dewey Hewell met some twelve or fifteen other girls, who,

like herself, were t0 be witnesses against the defendant, among
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about going on the stand hornglf and testifying againet the defoﬂ-

dant; that the eaid Waggie Griffin, coached Dewey Hewell and tolo
her how to testify and what to say when Dewey Hewell went on the
etand; that, hefore she went on the stand to'teltxty, S8olioitvor

General Doreey came into the room where the said girls were
obnftnod and gave them all a leowure and told them that, when thﬁy
woent on the stand, to go right ahead and tell everything they
knew and answer his questione right off sharp am quick; that, whi
the girls before mentioned were orowded in the eaid room, there
vas a groat deal of talk and goesip going on among them, and

otﬁshen‘lliﬁztﬁéy’WUro afraid %0 go on the stand and testify toO

an untruth, ugd that they were also afraid to go into the oourﬁr
room tnd'tp-txty_at all; that the said Waggie Griffin stated
several times how she was going to tell everything that the

80l101tpr wanted to know when she went on the stand, and that,
‘when the said Dewey Hewell made the statement that she was

afraid to go on the stand and that she knew nothing about the
defendant and knew nothing about Waxy Phagan, the said Waggie
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Graffin volunteered, with qnthunlaou, t0 tell Dewey Hewell

what she should say, and the said Waggie Griffin thereupon re-

hearsed Dewey Howell many times in regard t0 the testimony she
—should-give, and Maggie Griffin told Dewey Hewell that she

muet say that she was ;oqua1nted with the defendani, and that

she knew his character t0 be very bad, and that she had seen

defendant whisperang with Mary Phagan, with his face very olose
to her, and, further, that she had seen defendant place his hand
upon the person of said varyrrhngauz that Dewey Be'oil. there-

upon told Waggie Griffin that it would be impossble for her

t0 testify to all that the said Waggie Griffin had inetructed
ho; to say, and Waggie Griffin said; "We will go over it again s¢
that you wont forget it" and repsated it several times that the
said Dewey Hewell did not even known where Kary Phagan worked
in the faoctory, but that she wtslmldo t0 say that she knew her b

the eaid Vaggie Griffin; and Wh&hu‘et Dewey Hewsll teotifiid

%0 regurding oithor the dotondunt or ¥ary Phagan was the result
"ot coaching giv.n %0 her by the euid Neggle Griffin, thlt.
dur:ng the tino of - Dewey Howoll'n onpioyment at tho Huttonnl
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Pencil Facotry, she never heard any employee, male or femalo,'aay
that defendant was a man of bad oharaoser, and had never seen
any wrong doing on his part,.
Defendant shows that at the trial, the Solicisor General
put several witnuseses on the stand to testify to the had
character of the defendant, and further that the defendant knew

Vary Phagan. the Bolicitor General proved by the said Dewey

Howell that she had worked at the penocil faotory four monthe
and had seen the defendant talk to Wary Phagen two or three time
a day in the meval department and had seen him hold hie. hand on
her shoulder, and that he called her "VWary" and would stand

pretty close to her, Frank had stated before the trial ( such

statement being in evidence), and again on the trial, that he |
did not know Kary Phagan by name. This little girl, Dewey Hewell

was trained, as she now swears, t0 eay that Frank must have known

Veary's name, sinoe he called her "¥ary", and was furéhér
trained falsely to say that she saw Frank with his hands on Vnry'
Phagan. Dewey Howell's testimony wae very hurtful to Frank end
must have influenced the judy in their finding especially
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for the reason that the state insisted that Frank was seeking
to be familiar with Wary Phagan and killed her because she resis
| ted said familiarity. ' B
Dofendag&_&g;g_gnﬂ_nnl‘oitexs_to_lhow_andgp;owo—to%$b0——Courtﬂ
all the facts herein set forth, anil swears to the existence

{
|
] of these faots as the truth, and asks the Court to investigate
| them in this estraordinary motion.

|

'F The defendant further submite that the discovery of the

setate of facte as would probably produce a different result on

4

l foregoing facts is material and that it 1o such an extraordinar
|
|

snother trial, and that said facte were unknown to the defendant
and his oounsel, and it was impoesible to have ascertained the
eame by the exeroise of proper diligence, the fact that eaid
Dowoyﬁﬁowoll.wns in possession of the tuoiﬁ hereinbefore set forth
was unknown to the defendant and hie Bounael un£11 after the
notion for new trial had been heard and passed on. .

9o Dofondant further shows that he should be granted a new

| 4frii$ upon the mewly discovered eviaence of ¥iss Ruth Robux te0n

12




which had oome to the knowledge of-this Wéfendant and of hie
counsel since the original motion for new trial’was heard
and passed, and whioh is as follows; That the said Ruth i
wap & witnees for the State on the original trial, and that on
the morzing of the day she testified detective Bass Rosser came
to her -weme, and conduoted her to Solicitor Genexral Dorsey,
which was her first meeting with himj; that the meeting took
place in a room 6ppou1to the place where the trial occurred; the
after being introduced to the Bolicitor General by detective
;"Bnle Rossezr, the Solicitor greeted the said Ruth Robineon
effusively, and said he was glad she had come down to see him,
and was sure she would make & good witness, and would help
him out in the Frank case; that the Solicitor talked to her
and rootionod her in the room for about an hour and a half;
that in the beginning of the oonversation, the Solicitor asked
her %0 go ahead and tell him all she knew about the defendant
" ‘and Vary Phagan; that she told him that she knew nothing
againet or about the defendant, except that she worked for him j
and so far as she knew he was a gentleman in every respect)
that thereupon the 8oliocitor insisted that as she had wérked at
‘ _the factory for a considerable time that she must know sonathin#
against the ocharaoter of the defendant, and asserted that he was
a very bad manj that she repeated that she knew absloutely

. nothing againet or about the defendant's oharacter, but

 the Bolicitor insieted that she did, and peraiatod in the
statement that the defendant was a.bad obaraoter; that the-
8olicitor asked her if she had ever been in the defendant's
offieo ihcreupon Qhe replied she had upon several ogotoiono

been thereupon business errands comnected with the work performed
in the &€otory; that the Solicitor then assexrted that the said Ruf
Robinson had been in defendant's 0ff1cé with him alons to keep |
dates for purposefother than businees, to which she replied that
‘4t was not true; that the Solicitor finally openly imsulted
the said.aﬁth Robineon by affirming that she had had sexual
"interoourse with defendant in his office, or some room Or place
in the factory which @fondunt ket for the purpooréf mge;i;n; gl

. - s i
 and that he insisted that she knew thé location of suoh room,:
~and that she knew of other girls having been 0 this room ]
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i' with defendant, that said Futh Robinson was shocked by the

| broad insinuation and affirmative etatement of the Solicitor

! General, and she told him that all euch statemente and allu~

| sions were 1ies &nd that she had never heard of any such thing

? ever ooourring in the faotory or elsewhere, in which defendant

. and any girl employe of the factory were parties to, and that

! ehe had never heard such insulting language by direct speech

| and innuendo by any of the commonest laborers in and about the

& Hational Pencil Factory as was used to her by the 8Solicitor

{ General when in his private room, that he, being the Solicitor

| General, and oho;_géing in hie offioce, believed at the time

| that he possessed some sort of right to accuse and insult her

; and under this belief that she was obliged to take his insults

f and listen to his scandalous statements by direot speech and

| innuendo without openly resenting them further than to deny

L)»overy single one gf them; that the said Ruth Robertson wishes

. to refer to her evidence as given on the stand at the trial

| of defendant, as to her answers to questions of the Solicitor

| wherein she was made to eay that she had heard defendant call

i Fary Phagan by her first name, "Vary"; that upon reflection, eye

| wishes to explain that heranswer as above réepeated was due entirely
to her nervousness because of the badgering that she had been

| subjected to by the Solicitor, and that as & matter of fact she

oould not reoall one single 1nci¢ont'whorein she had ever heard

defendant addreegs Mary Phagan by any name, that she ocould not

dant address Mary Fhagan by any name as she had never esen him

speak with her at any time or place exoept when instruoting

!
I reoall now under calm doliberatieg that she had ever heard dpfcn
|
!

her to portorn her: work bottcr und uo;o Tapidly vhile at
" her work in the faotory; that the eaid Futh Robinsoqulok to
her first oall on the Solicitor, and whexre he had questionod

and talked to her avlout an hour)and a half, at the conclusion
of which she was directed to tno;hér-llrgo.room. aﬂj;inipg

where the Solicitor hld‘talkod %o her. in which there were 13 or
156 other girle and women, 111 witnesses in the Frank case, and
oidlled Yy the 801101tor aooording to her understanding, thnt
_smong these girls oha remembers oneé Carrie Smith, lyrtic outo, ’
'__!agsio~or1££in-and—nowy Howell th:t she remained there

wad'vhhatn




until about 13 o'olock when she went to the oourthouse and took
the witness stand, that before the SBolicitor went cver to the
courthouse he came into the rooh'wﬁ;re the girle above described

and .ehe herself we're and gave them a lecture and told them all

that when they vont'on the stand to go right ahead and tell
eveything that they knew and anewer his questions right off
sharp; that after the lecture the said Ruth Robertson didn't
see the Solicitor General again until she went on the witness
stand in the court tpom; that while remaining in the room with

the 13 or 15 girls, before she was called to go to the court-
house, the - said Ruth Robertson states that there was a great deal

. YT A

of talk and gossip among the girls there, some of whom eaid they
knew nothing against the defendant and that they were timid and 1
were cfruid»thlt they would be socared when they went into oourt {
that Vaggle Griffin, howe#or, appeared to weloome and relish the
idea of going on the witness stand and told several timeShow
she was going to tell everything the Solicitor wanted to know

when she went on the stand, that the said Dewy Hewell eaid she
did not know anything about the defendant or Wary Phagan; or |
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anything concerning the omse and that the said Maggie Griffin
volunteered with enthusisem to tell the said Dewry Hewell

|
|
|

what to say and did tell her and rehearsed to her at cne side
. of the room; that the said Ruth Hobertson heard Vaggie Griffin
J;_ggll,Dnlxénnlnll_&hax_nhn,must—luygthl%~lhe—know—go!oad&nt—and——*
| “knew that Be s oF bad character, and that she knew Wary -
Fhagen and to tell ovqrythiné bad she ocould think of about

defendant, and to say that she had seen defendant with his hands

1

.
| on ¥ary Phagan, and that she had seen him whisper to her and
_ ; talk to her with his face ololo.to here; that Kaggie Griffig
___,L“EBQ:QEQZ;§!!!11Wl!(ﬁ;?@g large room desoribed two or-three times—
1 together, and foturnqd together, and the eaid Ruth Rob-
erteon heard Dewy Hewell say repeatedly that she was afraid she
would forget all Naggie had told her to say when -ho.iont into
thecourthouse, and Waggie said "We will go over it again, so
you won't forget it"; that this was repeated several times,
that the said Ruth Robertson recalls hearing Dewy Hewell say

pointedly that she did not know where Vary Pﬁ:gan worked
=y el - 22_ = A N
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b -s6l, and it was impossible to have ascertained the same by the
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' ful to Frank, because in his statement before the trial and in

and th;t said facts were unknown to the defendant and his coun-

and that she did not know horo by name, but she was rehearsed

to know her by Naggie orirfin in that room, and to say Whatever

she did say on the witness atandz that the said Ruther Robertson
has seen the evidense as reported as being given by Dewey Hewell
and recognized in her answers precisely what she had heard
Vaggie Griffin tell her to eay; that the said Ruth Roberteon
states that she does not believe either of theee girle appre-

i ~oiated what it was to ewear faleely, as they were giggling

and and laughing over the evidence they were to give when
they went on the witness stand.

Defendant further shows that at the trial, the Solicitor
General put several witnesses on the stand to testify to
the bad character of defendant, and further that the defendant
new ¥ary Phagan. The Solioitor General proved by the Ruth
Robertson tbat she had seen the defendant talk to Vary Phagan
and had heard him call her "Mary". This testimony that Frank
called ¥ary Phagan by name was in the trial paoﬁliarly harm-

the trial iteelf he said he did not know ¥ary by name.
Defendant here and now offers to show and prove to the Coutt|
all of the facts herein set fortﬁ, and swears to the emistence

of these facts as the truth and aske the Court to investigate -

them in thie oxtraordinary motion.

The further -ubnito that the discovery of the foregoing fact
is material and that it is such an extraordinary state of faocts |
as would probably produce a different result on another trial,

exercise of proper diligenoo, the fact thct tho said Buth -
being unknowg to the defendant and his ocounsel, until the
motion for new trial had been heard and passed oOn.

10. Defendant further shows that he should be granted a new
trial upon the newly diucovarod evidence of Wiss Wamie Kitchens
now I:I‘Utmié‘rdiiia"vif:h has oome to the knowledge of thie
defendant and of his counsel since the original motion for new '
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¢rial wae heard and passed on, and which is as follows: that
the said Mamie Kitohens worked at the National Penoil Company,
that at no time during her employment at the fastory did she eve:

| hear br see defendant - :aot in & familiar manner towarde any

“of the female employees at the faotory or at any other place,

that never at any time had any girl or woman, or men told her

; that defendant had attempted to act in a familiar manner with

them or ever in any way offered them an ineult in any form;
i that, never at any time had ehe witneesed any acts in defendant’se

| office on the part of defendant that would lead her to think that

dcfondant was aoting in any way unbsooming to a gentlemen, that

Prags e s S o

it is a fact that she has never seen any women in defendant's
offioe, except a lady etenographer and that she never saw said |

lady stenographer acting in any 'ay familiar with defendant,
| or defendant familiar—with her; that said ¥amie Kitchens says

very businees like in his actions, conversation and dealinge

V

!

that defendant when passing through the factory was at all tinoll
l

!

with the employees, and that at no time did she ever see him
 laughing at joking with any of the employees of the faotory; |
that she was & witness for the State at the trial of defendan}

R et 2o LA o SR AL g

and testified that on a certain vocasion she was in the ladiefe
dressing room on the fourth floor of the factory, in company
with one Ethel Stewart and a ¥Wiss Irene Jackson, that she —
ated on the etand that Wiss Stewart was ia the room |
only a part of the time while she and ¥ies Jackeon wexre there,

and aleo states that the Solicitor asked her is she was ever

in the dressing room in company with & Mise Wayfield and Wiss
i Jackeon, when they were partially dressed, when defendant came
to the dressing room and looked in, and said Wamie Kitchens

replied that 333_!§!_§g§ in the dresling room with ¥ies Nayfield ——

|
‘w
| (RS S O

' but was there with Wiss Jackson when she was in a partislly
‘!‘ dressed condition, and that defendant 'did look in the dressing ol
“zoom at that time; said Namie Kitohons also stated that the
Solicitor asked her what defendant said to them when he looked 1ﬁ
| their. droeling roo-, and she teutifiod that_dofendant said

s —

*wnut'- the mattor girle?" Haven't you got no work to gop®
and that she belioved ¥ies Juok-on Teplied. 'lo' ‘andl  then

added "we are dresning, blame 1tt' and at this point,

-2 it o o ol




defendant shut the door and disappeared; that said Vamie
'xitohona, when on the witnees etand, only answered such quontioné
as were put to her by the Solicitor General or by Counsel for
defendant, bﬁt stated now that if ehe had been permitted to tell
the facts in her own way she ocould have told them exactly as she
told them in th£l4hir statement, that when defendant opened the

dressing room door and looked in an asked the girle

of them were in an exposed oondition, but that said Wamie Kitche
had removed her outside street skirt, but that her person was fully
protected by her underskirt and that while ¥iss Jackson had

P G e

referred to if they did not have any work to do, that none l
|
|

removed a part of her clothing, just what part, said Wamie
Kitchens did not remember, the person of Wise Jaockeon was not |
in any iay exposed; that detective Bass Rosser ocalled at said i
VWamie Kitchen's home during the trial of defendant and inter- f
viewed her, and asked her a great many embarragsing questions as
to what she knew againet the character of defendant, and that

she stated she knew nothing that would in any way reflect

"
»
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|
|
|
|
|

5 |

on defendant or hies standing as a gentleman, and further told .

1

l

him that so far as her personal knowledge of defendant was

concerned and eo0 far as she had observed, he had always conduotTd
himself as a gentleman,

e e g

;_4,4,4221gndanxvzurzhcr—ohow.;tn:f*tﬁi‘sarfé1t6§'68n8ra1‘oﬁaeavoroq' B
at the trial, to prove to the jury that the defendant was in

e

| the habit of looking in on the girle as they were undressed in
| the ladies dressing room, and on oross examination of Irene
Jackeon showed that she and said Emily Mayfield were undressing
once when defendant came to the door; thats defendant oame to

the door, pushed it open, looked in, smiled and walked out; |

|

|

B |

!

l

— —that ‘the defendant, had, on another instance illk&lginﬁtﬁifdios-
! ing room on Wiss Mamie Kitchens while the seaid Irene Jackson
and the said Vamie Kitchens were in there The5solicitorluonerul
further proved by tho said iamio Kitchene that she wase 1£ the

dressing room with the .said Irene Jackson when she was undressed

e=&-that the defendant oponed the door and stuck his head inside;

that he did not knook, but just stood there and laughed.
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Defendant here and now/offers to show and prove to the Court

all of the facts-hérein set forth, and swears to theﬂpxintenoo of
these faots as the truth, and iykl the Court to investigate them
in this extraordinary motion. ' ’

The defendant further submits that the discovery of the [
foregoing faote is material and.that i¢ is such an oxtraordinaryi
state of facts as would probably produce a different result on ]
another trial and that said facts were unknown to the defendant
and his counsel and it was impossible t0 have ascertained the
same by the exercise of proper diligdnoe, the facts that the
said ¥amis x;tohono was in possession of the faots hereinbefore
set forth being unknown to the defendant and his counsel :
until after the motion for new trial had been heard and paseed
one

11. DNDefendant further shows that he should be granted a new

trial upon the newly disoovered evidenoce of ¥iss ¥arie Karst

T T SR s S S S

whioch has come t0 the knowledge of this defendant and of hie

PETRU? oo A

couneel since the original motion for new trial was heard and -
passed on and which is as follows: fhnt tho.aaid Warie Karst 'is
a witness for the state on the original trial and was brought
into the ocase by City detective Base Rosser, that she wae -

subpoenaed—to the office of the solioitor general in the Kiser
Building twice before the trial and questioned very closely by
the solicitor general; that the solicitor told her to say that
the defendant's general character wae bad and that he wanted he:
to answer his questions right off sharp and quick; that when
the solicitor was prompting her and qpeutioning her in hie

office he did not at any time uee the word "lascivioueness®

»«4—w1:4—f—¥——¥':butﬁihen*she"appoarud'on:thafwithoéa_stand‘und'iis'qﬁostioned ~=
| l he used that word and asked her if defendant's charaoter for
% lasciviousnese was good or bad; that she lnlwo:od "bad® in the
; gado of the faot that she did not know-the meaning of'tho

word lnnoiviouaneoe; it never having been exﬁluined to her at
I S
{ that time, that siroe that time the meaning of the word has been
é explained to her and that since she understands the meaning she
8 L3
l

, poesitively denles that defendent's oharacter or reputgtgqn, 80

26
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far as 8he knew or knows is bad for lasdiviousness; that she
has never heard of the defendant acting in any unbecoming manner
tgynrd adyono; that she has at Ao time seen any woman in the
C defendant'n' office and never heard any girl or womnh say that
they had ever seen any woman in defendant's office or had.aeon thr
| dofondlnt aot unbecoming to 1ladies, that the defendant alwayse
. pade the girls at the fadtory attend strictly to business and
that when she testified his character was bad at the original
| trial, she intended to oonvey/tho meaning that he was not gen-
} erally liked by the employees on account of his striotness wifh\yj
' them in his dealings with them regarding their work.
Defendant further showe that at the trial the solicitor gen-

' eral in order to prove the bad oharaoter of the defendant, put

" the said Varie Karet on the stand and she testified that she knew
. the defendant and that his character for lasciviousness was bad. ‘

Defendant here and now offiers to show and prove to the oourt)

TR T o it R S et el

all of the facts herein set forth and swears to the existence
~ of these facts as the truth and aske the court to investigate
~ them in this extraordinary motion. -

W TR

The defendant further submitse that the discovery of the fore-
- 'going faocts is material and that it is such an extraordinary
| state of facte as would probably produce & different result at
_ another trial and that said facts wers’unknown to the defendant |
' and his counsel and that it was impossible to have ascertained -
; the same by the exercise of proper diligence, the fact that the
j“said Yarie Keret was in poaaoqaion of the. facts hereinbefore set
; forth being unknown to the defendant and his ocouneel until
i after the motion for new trial was heard and ;aasod on.
{ 13. Defendant further shows that herghoulq,be granted & new
trial upgd the newly disaovered evidence of Samuel A. Pardee and

Wo Vo een which has come to the knowledge of defendant and

[
——1
4

l

i

! of his counsel since the originnl motion for new trial was heard
- and passed on and which is a fact that the said Samuel A. .
| Pardee knows the defendant by sight, having seen defendant at

| his place of businecs eeveral times but thei the said W. V. Green
does not; that on April 36, 1913, the llid Samuel’ A. Pardes, in

| conpany with ¥ie s8i8 ¥a Ve Groon, was 3 the}ooal stors of tho |

et deates Beivide e ey oopaiy 3 B 0
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t Broad streot during-the morning and up to one 0'0lock in the afte
L noon; that at one-o'olock-they left the 1ooal store of eaid

| Cotton States Belting and Supply company at No. 9 South Broad

[ street and walked to Jacobs' Pharmaoy oorner, at Whitehall and

i Alabama Btreets, arriving there between 1:03 and 1:05; -that the

- said Samuel A« Pardee saw defendant leaning againet the

? power pole of the Georg;a Railway and Power Company; that he ré-
E calls the defendant had a newspaper in his hand and as said
%>Pardoo passed defendant he waved his hand at him and defendant .

| answered the salutation by waving the paper.

: Defendant further shows that ‘the theory of the state was and 7
; evidenoe wae introduced at the trial 15 the endeavor t0 show

' that Vary Phagan was killed by Leo ¥. Frank, at th factory of

| the National Pencil Company between 13:05 and 13330 on April

P St S

- 36th, 1913, and that betwesn 13:56 and 1:30 o'olopk P. We of %

that day the said defendant assisted by James Conley moved |

| the dead body of Wary Phagan from the second floor of the factory
f down t0 the basement. The solicitor general proved by the witnes
% James Conley that Leo ¥W. Frank was in the faotory of the National|
Pencil company the entire time between 13:56 and 1:30 o'cloeok
? on that day assisting the said 00nley.to move the body from the |

| second floor t0 the basement.

e s T o R AU e
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The defendant here an&gnow—otfera4Egﬁggg!ﬁggg_ggg!g_jgrggg_,

" oours all 65—;i;#;;;;§ herein set forth and swears to the existence

{ of thesefaote as the truth and asks the oourt to 1nveotigato them,

! in this extrutordinary motion.

| Defendant further submits that the discovery of the foregoing

| facts is material, and that it is such an extraordinary state of
faotes as would probably produce a different result on another
trial, that said faots were unknown to defendant and to his
oounsel, and that it Itlfiuppeoiblo tc have ascertained the
same by the exercise of proper diligence, the said Samuel A+
Pardee and W. V. Green not being witnesses on said trial and the.

| faot that they were in possession of the faote hereinboforo sot

~ forth was unknown t0 the defendant and hia coumasl unxil uftor<,

.

 %he motion 16r new trial had been heard and passed on.

13+ Defendant further show -that he should be granted a new tri£1

. upon the nowly di.oovored evidence of ﬁary Rioh, which has come ¢
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the knowledge of defendant and of his counsel since the original
motion for new trialwas heard and passed on, and which is as
followe: that the said ¥Wary Rich knows Jim Conley, and that

On April 36th, 1913, at about 3:15 P. ¥. she saw Jim Conley

come out of the alley immediately in the rear of the National
Pencil (Oompany's faotory; that the said Jim Conley bought a 30 ¢

dinner of Mary Rich, who rune a restaurant on wheele,f;oing said
alley, that after purchasing said dinner he carried same in his
hand and went baock to the aforesaid alley ian the direction of the’
Pencil factory, and that the said Wary Rich saw no more of the ‘>
said Jim Conley during that day. |
Defendant further shows that one ¥Wre. Je. B. simmona'wna !
passing the <faotory of the National Penoil company on the 38th ‘
day of April 1913‘lt about 3:30 or 3:30 §'clock P. ¥. and i
heard soreams of a girl or woman emanating from the basement !
of ﬁho.raotory, whioh is more fully set forth in ground 6 heroo#
and to which full xeference is heio praydd.

A BTNV Y D L TR o

Defendant further shows that the theory of the state was

and evidence was introduced at the trial in the endeavor to

f}oor of the Penoil Company's factory between 13:05 and 13:30

|

|

i

|

|

" show that ¥ary Phagan was killed by Leo M. Frank on the second '
1

|

|

on April 36th, 1913, and the state's entire cass as presented

to the jury revolved around that theory. The Solicitor General |
attempted to prove by the witness Conley that said Conley mssisted
; Leo ¥. Frank to move the dead body of Vary Phagan between the hour

———ﬂ———_—_——ﬂrf;; 4 minutél t0 1 and 1:30 from th?T;;;;;d floor to the basement
the said Mary Phagan being dead already when Conley picked her u
on the seoond floor. The witness also testified that. he left the |
front door of the faotory abou$ 1330 P. ¥. went to a saloon
oorner Hunter and Forsyth stre¢ts, and wernt from there home,-
thereby denying t@gg.ho was in’ the alley in the rear of the
factory nﬁ testified to by ¥Wary Rich.

Defendant hére and now offers to show and prove to the Court
all of the faots herein set forth and ewewrs to_tho exintenne
of these facts as the truth and asks the court to investigate
them in this extratordinary motion. '

: P




The defendant fugthor submits that the discovery of the fore-
going facts is material and that it is such an extraordinary -ta#a
of facts ap. would probably produob a different result on another
trial, and that said facts were unknown to the defendant and his

" counsel and it was impossible to have mscertained the same by |

the exercise of proper diligence, the said Wary Rich not being

| & witnese on said trial, and that she was in possession of the
" state of"faoté'horoin set forth being unknown to defendant

and his counsel until after the motion for new trial had been heﬁnd
and passed on. '

14. Defendant further shows that he should be granted a ne
trial upon the newly discovered evidence of G. Burtis Daltonm,
which has come to the knowlédge of the defendant and of hie
counsel since the original motion for mnew trial was heard and
passed on and which is as follows; that the said Dalton, at
the time of the trial of defendant for the murder of Wary Phagan
resided at the home of one ¥W. W, Baibor. at 470 Whitehall street
that the newspaper acoounts of said murder was the general topio
of oconversation at the boirding house where he was living; that
during one of the several conversations Dalton made the remark
that he had been to0 the National Pencil ocompany's factory
several times and confided this to a fellow named R. L. ¥Wann;

that he had immoral relations with a girl in the basement of laiq_

I National Pencil Company's factory; that the said Dalton thought
no more of his remark until one day city detective Campbell

and Starnes called at his boarding houes and told him that the
said ﬁtnn had ioported to them that D@lton knew some bad thingq
against defendant; that the said Dalton at once told the
detectives that tpe information they had received was false, but
| that so far as his knowledge of defendant went, that the said —
2 deorondant was agentleman in every respeot, that thereupon.the
detectives campbell'ind Starnes laughed at the declaration he
had made in defense of defendanf and treatcd‘htu statement as a -
joke and ineisted that Dalton should admif thu; defendant was a

| w0t bad oheraoter end. that: he had seen defendant go into

1 olo-ot- and dressing rooms with var1oq4_19g§n_;ng_g__1!_gj___,
vnriou- times at tho National Pencil Oompany'n faotory and thut
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" he knew nothing againet or about the character of defendant

~“any Sims or place saw defendant in conversation with Jim

at the time of the conversation referred to that he wehﬁﬂto'tha [

'»'tor said Dalton whilo he was in the bauongnt.wvijh,tﬁo,unnor.

Il

he, Dalton had joined deZéndant on soveral ocoasions in acts

" -of immoral conduct with women and girlsand that he had on

various occasions joined defendant and women in the office of
defendant, and that on these occasions they would all drink beer|
and have & so ocalled good time and that Dalton had seen Jim.
conloy and defendant on various oocasions talkiqi,oarnently
togethor and that women and girls had told him that defendant
had oonmitted both natural and unnatural aots of interoourse wit
them, and that Dalton had at various times taken women to the
ment of the Pencil Factory for immoral purposes, with the
Imowledge and consent of defendant, and deteotives Campbell and |
Starnes told Dalton that they had oalled on him to see if he |

~would not eupport the statement of Jim Conley, that Dalton

told the deteotives referred to that every suggesetion they
had made was untrue and proceeded to dény separately and col-
lectively every suggestion made to him by deteotives Campbell
and Starnes as outlined above, that Dalton told the detsctives
roferred to at that time that he did not know defendant; that
and had never seen ¥r. Frank go into any closéts, dreseing '
Tooms or other places with any woman or girls at any time or
place, and that he never had joined defendant at any time ox
place in acts immoral with women and girle and thnt.ho _never at |
@onley and that no woman ever told him that defendant had oon—,k
mitted either natural or unnatural immoral mcts  with them
or attempted to do 80 or asked to do eo, that Dalton told
detectives Campbell and Starnes that he, Dalton, had been in
the basement of the National Pencil factory with one Daisy
Hogkinl for immiral purposes but that he told the doﬁgg;ivel
then thlt he. never went to the factory with Daisy HOpkin- with
the knowledge or consent of dofgndant, but told the dotcotivon

basement with the consent and knowledge of Jim Conley, and thag
the said Conley always receiveda tip of 35 cents Irom him for
such privilege, and that the—saidConley would remain on guard |

standing thoroughly undor-tgpghbotwoon Dalton and Jim Conley
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that the said Conley would warn Dalton if defendant or anyone
else should HJappen to oome along and possibly disturb Dalton

{ whilo he was in the basement and that said Jim Conley would

- assiet Dalton and Daisy Hopkine to get out of the factory withouﬁ
being seen by anyone; that on one ocomsion said Dalton looked
into defendant's office, but that defendant did not see said
Dalton as defendant wae bula at the time talking to Dalsy
Hopkine, who had gone to the factory in company with said Daltom,
for the purpose of drawing three dollars on her salary aocount;
that Dalton saw in defendant's office at the time referred to, a

PR St

lady whom he had sinwe learned to be ¥Wiss Eula Way Flowers,

and another woman who q;enood_lggg_ggg_;ggkgd_lika_aﬂtnctory
employs, but that eaid Dalton eaw nothing wrong going on in the

R g

o T
T

office on the occasion referred to, and that there was no evideno

that there was or had been any beer drinking or drinking of any

= A BT

| kind, and that defendant was sitting at his desk, apparently
' attending to his business and all other ocoupants of the office

R el

- also appeared to be attending to bueiness, and that as soon as

Daisy Hopkins had drawn the money from her salary account ae

|
referred to above, Dalton and the Hopkine woman at once left the

| factory together and Dalton never saw defendant any mors, that if

|

anyone had gained the 1npronsion from the evidence Dalton gave a
ﬂxhﬁﬂti—that—ka—knﬁ? ~or knowe enything againet the oharacter of
| the dofondant, that he new wants to disabuse their minds of any
. such false impression and that he wants everyons and ovorybody ‘
f to know that he knows absolutely nothing about. or against tﬁ; cha;
i racter of defendant.
' ‘Defendant further shows that it was the theory of the state that
- defendant had been-in-the habit of using his office and the bass |
| ment of the National Penoil faotory for immoral purposes, and
| the Bolioitor General proved by the witnese Him Conley that
| defendant had been in the habit of - taking girls in his office
 and in the basement of the factory for immoral purposes. The
T foliciivr General further provod.by the said Dalton that he
' knew the defendant, and Daisy Hopkins and Jim Oonley; that he
had visidted the Penoil fastory three or four or five times,
and had been in defendant(s office two or three times, and

oy o w3 B
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i had been down in the basement; that the defondant knew that he

| was in the basement, that there would be ladies in defendant's

| office, sometimes two and sometimes one; that he visited the Pen

f cil facotory with Daisy Hopkine; that lu;d Daisy Hopkine introduced

| said Dalton to defendant in defendant's office before Christmas;

‘ that Daisy Hopkins &coompanied said Dalton down to the base-
ment where there was an old cot and stretocher; that defendant
had coca cola, lemon and lime and beer in his office; that Daisy
Hopkine knew defendant and Dalton had seen her talking to hime.

The defendant here and now offers to show and prove to the cowtt

TS 2l

all of the faots herein set forth and sweare to the existence of

these facts as the truth, and asks the court to investigate them
|
in thies extraordinary motion. Neither this defendant nor his oouq-

86l knew of the existence of Dalton until he wtacﬁht upon his trﬁal
|

had no knowledge nor could have known that he would make the 5
statements above outlined. They did not know that he would make |
the statements here made out-until-after -the-motion for new |

trial wasover ruled.

GRS S 3~ o SER AR g

The defendant further submits that the discovery of the foro-E
—~'going facts 1is material and that it is such an extraordinary stat
? of facts as would probably produce a different result on anothe
| trial and that said faots wers unknown to the defendant and his | )
counsel, and it was impossible ¢o0 have ascertained ‘the same by j
the exeroise of proper diligence, the fact that ghe was in poqe-l
i ession of the state of facts herein set forth being unknown to |
| the defendant and his oounsel until after the motion for 2 new l =
; trial had been heard and passed on. |
 14-1/3. Defendant further shows that he should be grantel anew
kvgfjr;gl_uﬁpn_jhe newly discovered evidence which-has ocome to the— —
E' knowledge of defendant and of hie oouhsel sinoe the original

motion for new trial was heard and passel on and which is as

follows; that the notes found by the body of ¥ary Phagan and

on waste paper found in the basement of the faotory b; the bedy -
of ¥ary Phagan; that on the note written on yellow oarbon order

! which it 1s admitted were written by Jim Conley, were written -
I
{
|

_blank, about 8 lines from the bottom of said sheet is i'taint

3+
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|
sorawl of the_nnmo—laf—ih—aoeiqr*—tought—tu—be‘iraled‘but I
which is olearly discernible under the mioroscopsj that also
on said note 15 the date "Sept. 1909", albo eought to be erased
but also discermible under a powerful microscope, together with

|

the serial number "*1018" that said sheet was a dupliocate

! carbon order blank of a requisition sent to the Cotton States ‘i'
|
|

‘ Belting and 8Supply ocompany in September 1909, by the eaid He. F.

| Beoker. who was master mechanic at the National Penoil Company at

f that time, and whose business it was to secure and obtain sup-
. out the requisition, sign it with his name and send it by an
, supplies; that it was the practice and ocustom of the said Becker

' to send the driginal requisition to the place where he secured i

| the supplies and to retain a carbon duplicate copy thereof in his

. his office on the fourth floor of the Pencil factory; that‘fron“_r

" until about January 1, 1913, he was allowed to obtain supplies
| with out obtaining the sanction or authority of anyone else in

| the factory, his department being conducted entirely independent

|
l
|
\
l
b
l

i'
l
?

l

' pliocate requisitions were contained in pads which remained in

imgffgthgx departments, and the requisitions signed by him being

. duplicate requisitions in hie office, and after having no use

| for same, to send them down to the basement of the factory with

i nff'w*weakarthoroiftor his qftioi on the fourth floor of the

| faotory was cleaned out and the trash, inoluding papers amd

-the trash pile and wrote the aforesaid note thereon in the .
 basement of the factorye F-

plies for the Pencil faotory, it being his practice to write

apprentice to the place from where he desired to secure the

office on the 4th floor of the Penoil factory; that the said du

the time Beoker first entered the employ of the Pencil company,

sent out and honored without passing through any other office
of the faotory; that it was his practice to keep his pads of

the other trash; that on the 37th day of December 1913, the said
Becker lef¢ the oqploy of the Penoil faotory, and that within

old pads, were gathered and takon to the basesment and placed
on the trash pile; that the pad from which the sheet on which
conloy wrote his second note wias among the pads that were ourriod
‘¢cwn there from Becker's office and dumped into the basement -

on the trash pile and that Conley piocked up said sheet <fLrom off
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Defendant further shows that the serial number on said note
namely, "1018" corresponds to-the serial number of the requisitd
ion made on the Cotton SBtates Belting and Supply by said Beoker
in Sepember 1909, the preceding serial numbers, namely 1016,
1017 being dated September 10, 1509, and serial number 1019
the one immediately following the sheet on which Conley
wrote, being dated Ooctober 6th, 1909, that the serial numbers
of fho order pads used at the time the murder was committed
wore far in excess of said number-—-—-—-- --and that at that time
there were no_ordor blanke with serial numbers as low as Number

1018 in any part of the factory, excepting in the b"fffff_ff_ffq
trash pile. :

Defendant f1f g$hexr shows that none of. the order pads having thJ
date "190" had been in the defendant's office eince January 1,
1911; that since January 1, 1911, all pade that had been used |
for requisitions were printed with the date "191"; that on 1

1

fllpril 36th, 19813, there were no "190" order pads in the taotory.
#

exoepting on the trash pile in the basement.

Defendant further shows that it was the theory of the state |
that the orime was oommttted on the second floor of the facotory i
and proved by Conley thut the notes found by the body were writtlL

by OOnley ut defendant's dictation in defendant's office on the

+

l

in his office on the seco nd floor of the factory.

l
|
|
|
=
i
|
x
|
|
!

-eOOnd floor of the faetory. and that the defendant pulled the
lhoot vhich said note was written from a pad lying on his des

~ The defendant here and now offers to show mnd prove to the
dourt all of the facte herein set forth and swears to the exls-
tence of these facts as the truth and aske the ocourt to investi-
gate them in this extraordinary motion.

' The defendant further submits that the discovery of the fore-
going fTacte is material and that it is such an extraordinary it;ﬁo
of facts as would probably produce a different result on another
trial and that l&id-;;ZZB were unknown to the defendant and his
ocounsel, and it was impossible to.. have ascertained the same by
the exoroioo of proper diligence, the said notes having been
aontinually in the possession of the Solicitor General and v
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‘nd defendant's ocounsel having no aocese thereto.

" 15, Defendant further shows that he should be granted & new
| 4xial because of newly discovered evidence of Ivy Jones, which
has come to the tﬁbwlodge of the defendant and his counsel
since the original motion for new-trial was heard and passed upon

Upon the trial said Jomes testified the state as followes |

That he saw Jim Conley at the corner of Forsyth and Hunter
streets on April 26, 1913, in a onlodﬁxbetwoonono and two
0'clook on the opposite corner from the factory; that he and
Oonley went towards Conley's home at the corner of Hﬁnter nnd,DQv

streets a little after two o'clock.

Thie witness will now testify to the following: that on l

YT IEN T  aSerE

April 268th, 1913, he was employed by Walker Brothern,—wholeiuia“w”‘
grosexrs in the Louleville and Nashville Teminal Building; that i
he was reloased from his work that day at one thirty o'clock ;

P. ¥. and, after being released, he went at once to the corner

of Forsyth and Hunter streets to a saloon at the corner, where

B
b
i

v
3.
T
g
¥
w
¥
f.,
)

. o
he had a glase of beer; that, while he was drinking the beerx i
: a

in the saloon, he did not see anyone he knew, that he did not

23 e o

renein in the saloon but a short time in fact, only long

enough to drink a glass of beer, then left the saloon by hinoelti

and wulkodiup Forsyth street ¢0 Hitchell street and out Witchell .
n ,lsrlet-zo~§avis Street; that he was not joined on the way by r‘#;
anyone, and did not meet any one he knew until he reached Davis
street; and, at Davie street, he met Buddy Perry, a friend of
his who worked for the L. W. Rogers Grocery Company; that he
did nqﬁ meet any oné else but Buddy Pexrry; that he and Buddy
Perry walked to hie home at No. 8 Elegtiic Ave., and thereafter
went to a ball game, but not.togogharz that he did not meet any |
‘other mAn he knew while on his way with Buddy Perry from the ——
corner of PBavie and Huntor,;t;eqtl; and that he did not meet any
other man he knew othez than Buddy Perry at his home that day.
| The testimony of this witness ane,-wno introduced by the
gtate, for the purpose of oorroborating Conley's testimony that
he 1left the faotory at ome thirty o'olock and went to the cornexy
i-of Foreyth and Hunter streets, for the purpose of getting him a '
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a drink whoro 1£ is olaimed he was met by.&va Jones and that Jones
and Conley went towarde home of Conley together.

Jones has sinoe testified, and will as the defendant is
informed and believes, now testify that he met no one in said
saloon nor on his way by the saloon to his home, except Buddy
Porry, meeting him at Davis and Hunter Streets

Neither the defendant nor his counsel had any reason to
believe that Ivy Jones was telling other than the truth when he
testified to -ooing'Oonley in said saloon, and had no-possible
_neaho of knowing, until the original motion for new trial was
oberruled, that his testimony was false and that-he had not, in |
fact, met Conley as testified by him.

The defendant submits that the discovery that thie witness Jones

will now testify as is above stated, is such an extraordinary state

"of facts as will probably produce -a different result on another \

trial; that the testimony he will now make came to the knowlodge%
of this defendant and his couneel ainoo‘the motion for new E
trial was passed upon, and could not have been discovered by the
exercise of remsonable and ordinary diligence .

18 Defendant further shows that he should be granted a new

- trial because of the newly discovered evidence obtained from

¥ise Helen Ferguson, as follows, to-wit:

[
|

|
|

|
|
|
!

l
I
|

il

"On the Saturday preceding the date of the murder she was on
the second floor of the factory after some boxes, and Jim

1
|
L
!
Conley now in jail, but ‘who used to work at the factory, said to

her; "Yes, take all the boxes you want, Wies Helen"; that she
was stooping over at the time Conley addressed herj that he kopt‘
getting closer to her, and made a move as though he intended to [
grab her; that she was verymuoh frightened and run. away as fast ,
as possible. _ '

This witness testified on the original trial, but did not '
testify to the faots above outlines, and the defendant, nor his
counsel, had no knowlodéo'ot any such state of-facts; nor.did
they'obftin any information that she had suoh knowledge until
after the motion f0r new triul had been overruled.

The oontention of the defondunt, and his ooun-el 1-—$htt

F 8
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the 1ittle girl wae killed by Jim Conley, and this testimony ie |
material as showing his disposition towards the little girls in |
the factory.
17. Defendant further shows that he should be granted a new
trial because of the following; '
Je i. Duffy testified on the trial that he worked at the
National Pencil Factory and was hurt in the metal department
by & out on his forefinger on' the left hand; that he went to
the office to have it dressed, that it was bleeding pretty
freely and a few drops of blood dropped on the floor at the
mlohiﬁo where he was hurt; but that the blood did not drop any
where else but at the machine; that none of it dropped near
the dreseing room or the water coolers— o ;
| This defendant is informed that said witneee will now
‘testify the truth, whioh is me follows:

— e

That he was an employee at the factory during a part of 1913

|
|
|
1
|

end while at work there, he was injured on the index-finger
of his left hand; that he worked on & machine on the second £100%
' of the building, in the metal department; that, when he received -
this injury, there was a vast amount of blood that ran from the |
wound, & ooneiderable part of which ran on the floor near the E

| machine at which he was at work, and which was directly opposite |

__ _ 4he one ¥ary Phagan was employed on; that he saw on various ?

| ocoasions bloody guards- such as women wear during their poriodt#
in the dressing room, on the seocond floor, and right at the quégr
of the polishing room; that in anewer to a subpoena served upoh-i
him by one Garner, he met the 8olicitor. Wr. Dorsey, in hie
office, and that ¥r. Dorsey asked him & great many questions
regarding the injuyy to his finger, how it happened, where 1t
happened, how much blood there wae, and what method he employed
to staunch the bloog; that he did very little except to answer
¥r. Doreey's questions; that Wr. Dorsey did most of the talking

: leading thoioonvoroution; that, finally, ¥f£. Dorsey said that

' _Lemmie Quinn and & boy named Charlie had testified in the oase
t0 thp_offoot that he had hurt his hand, and had'stopped in front.
of the dzessing room, With his hand extended allowing the blood|. -
to drop upon the floor; that Mr. Doreey then-seids "Ndw, ¥r. :Ll_

37 Ly
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qufy, you know that is not true, and you know that you were not

that ran upon the floor, and that, as soon as you injured your ﬁ

|
|
|
| in front of the dressing room at all, and that there was no blogd
|
L

finger, you promptly went to the office of ¥r. Frank and then to!
the Atlanta Hoepltal, where Dr. Ballinger waited on you" ¥z, '
Dorsey then asked what it was he used to stop the blood, and

that he replied that he stopped it with a piodo of waste; that E
for some reason he both permitted ¥r, bo:oay to ask and answer }
his questions for him; that he could see precisely how Mr. Doraeﬁ
wanted him to testify, and he did testify aes suggested by Wr.

Dorsey; that after mature deliberation and thought, it ie plain|

P Gt et oo

to him that he wae made to express himself on the witness etand ﬁn
a manner that he would not have done, had he been permitted to :
have gone on the witness stand and testified to the facts, as !
he knew and remembered them; that ﬁ; now says that when he was i
injured, hies hand did bleed and run upon the tin at the machine

he was working on, and did run upon the floor, that, during hie

=~ ‘\.J:-';Y-‘.b?""‘b:: SEAEE e

conversation with ¥r. Dorsey, he, in his leading way, insisted

that the witness had gone to the office of ¥r. Frank as soon

¥ Ee Y

as he had injured his haud;(;nd then went to the office of Dr.
Ballinger and had it dressed. ; |
The witness now says that it is possible, and quite probable, |
that blood dropped r10m his hand whilaAgEE!;ng in tfont of the
| dreseing room, and #fe is not willing to state that blood did
" not drop from his hand in front of the dreesing room.

}
b NHeither the defendant, nor his counsel had any information or ;
Imowledge that the witness, Duffy, knew the facts as above °“t’,1
lined, or that he would testify to the same. On the contrary, 1
he had testified at the trial, as above first ocutlined in thie ‘!
. ground, and neither thie defendant, mor his counsel, had any
knowledge that he would teltiff otherwise and further, as next
above Gﬁflined. until after the motion for new trial had been
overryled Kxhibite hereto attached are here made & part
. 0% this motion in support of the above and next above gfqund, ]
18, Dofendant further shows that he-should be grantel a new -
| .trillﬂﬁeotu.e of the following fact, ¥rs. ¥W. Jaffe will testify
thlt she is por-onaliy aoquainted with the defendant and has been
| tor _goﬁf?tl Jears) that ga the day of the 'm?déi', Apzi) a6th, 113
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at Jacobs' corner at 1§0§ Po ¥. Heither the defendant nor his
odunsel had any information or knowledge that this witness knew
the facts as shown outlined or would testify to the same on

the trial; they knew nothing thereof until after the motion

for new triml was over ruled in this oase.

The witnese Conley testified that from four minutes to one
to 1:30 on the da;~of the murder, April 36th, 1913, he was
present in the Penoil factory with Frank, engaged in disposing
of ¥ary Phagan's body, and the state contended strongly before
the jury that the interval between those said two times was
employed by Frank and Conley in disposing of the body. This
witness Vrs. Jaffe will testify, me is mbove stated, making it |

impossible for Frank to have been so engaged

at the time mon-
tioned.

¥orris Brandon,
L+ Z. Rogeer,
Re. R. Arneld,
Leonayd Haas,
Herbert Haas, s
Movante Atty;.
STATE OF GEORGIA,

Ful ton County.
Before the undersigned personally appeared Leo K. Frank, who |
deposes and says that the facte stated in the above and foregoing
motion are just and true as they stand stated.

_ ., Leo. M. Frank.
Sworn to & subsoribed before me,

this April 15, 1814.
Montefiore Bellg,

Notary Ppblio.rultpn County, Ga.
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'iqause before me on the 33 day of April 1814, why the above

" and foregoing motion for new trial should not be granted upon

] L‘A .l n's. .

Read and considered. It appearing %o the court that notice
of the above and foregoing extraordinary motion for new trial
has been given to the opposite party as:provided by law, as set
up in section 1091 of the Penal Code, it is coneidered, ordered
and adjudged that this above and foregoing motion for new trisl |
be filed and made part of the record in the case of the State

; X
" Ve. Le0o ¥. Frank, pending in Fulton Superior Court. i

|
Let the State of Georgia, through the Solicitor General, show |

1
|
each and all of the grounds therein stated; and in the meantime
it ie further considered ordered and adjudged that said motion
may be amended at any time before the amotual hearing that the
present sentence heretofore imposed upon Frank be and the same
is horeby stayed and luporoédcd until other and further order

of thie court. A

Benj. Heo Hill,
Judge 8. Co As C»

|
1
|
|
|
|

* Due and legal eexrvice of the within motion and order thereon -
'_hcroby acknowledged, copy received.This 18 day of April, 1914.

E. A. Stephens, .
Hugh ¥. Dorsey,

Sol. Gen'l.
The recitals of fact in each ground of the foregoing motion

are yoreby approved as true and correct.
¥ay 9th 1914. )

Benj. H. Hill,
J\ldgﬂ Se Co Ao 0_:»

Filed in office this the 16th day of April, 1914, at 11 A. V.
' John H.-Jones, D. Olk, '
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! - get the money from ¥r. Frank, and that Conley asked said Boozer

'_Ftﬁg_montﬁ_5¥_3uly;wand;to the best of his recollection, he

A

(st AVENDED NOTTION,)

GEORGIA, FULTON COUNTY.
" And now ocoues the defendant, Leo W. Frank,'and amends his ex3%
raordinary motion for a new trial; and for amendment says:

(ﬁ). Because. of the newly discovered evidence, of J. W,

Boozer, which in substance is that, while collecting for

Patriock & Thompson one of his accounts was against Jim Conley, ng

in jail, and connected with the Mary Phagan murder.

On April 36th 1913, he was unable to get to the pencil
factory by 1:30 o'clock in the afternoon, it being his custom t¢
g0 -t0 the pencil factory each Saturday by that time and get the
dollar, but he did not colleot at the factory that day; However
on the afternoon of April 26th, 1913, after 4 o'clock in the
afternoon, as near as deponent ocan recollect about 4:15 O'clock
and ocertainly somewhere between 4 and 4:30 o'clock on 3aturday

afternoon, on April 36th, 1913, thk said Boozer came upon and

met up with Jim Conley on Peters street near Castleberry street;,

that he knows Jim Conley well, and that Jim Conley was, on the

|
|
!
\

afternnon of April 26th, 1913, between 4 and 4;30 o'clock on
said Peters Street, and said Boozer came upon him; said Jim Con-
ley was standing leaning up agéiﬁst a pole, and then and there
Boozer'gg@VCOnleyiapoke to each—gﬁﬁgﬁijggg:nad a brief conversa-—|

tion; that he asked Jim Conley for his weekly payment of a dol-
lar on his watch, and that Conley told him that deponent could

whether he had been by the factory for the dollar.
“(b)s That he did not tell these facts to any one at the time

nor immediately after the Vary Phagan murder, but that dg;;gg____
did tell these facts to Solicitor Dorsey, that he did not tell
any of lawyers of Leo W. Frank. ) -

(c)+ That the above ‘stated testimony is material for the
reason that Jim Conley was the main witness for the State,

testifying that he had an agreement with Leo ¥. Frank to

return to the factory and destroy the corpse of Vary Phagan; bu

s
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VT—Tabout 2 o'clock he went to his home, some distance from the
factory went to sleep and forgot to come back to the factory;
that he remained atépome ‘until about 6 o'clock went out a whilp

and then retutned ¥hd spent the night at home.

! (d). That this testimony shows that Jim Conley was on

I
t ‘Peters street between 4 and 4:;30 o'clook.
l (e). That thie testimony was not known at the trial, nor

} until aftey the overruling of the motion for a new trial, nor
| until the 7th day of April, 1914, by Leo ¥. Frank or by either

of his counsel.

( (f). Neither Leo ¥. Frank, nor his counsel, had any opport -

| unity to know this, nor had they heard, nor had any reason to

| ‘'suppose that the witness J. W. Boozer, had seen Conley, at the

time and place above stated.

(g)+ This evidence is material and ought, if a new trial bve

|
1
1 granted ., to cause a different verdict to be rendered upon the
f trialagainst Leo W. Frank.

7Rn Re Arnold,

:
k
"
»,
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Rosser and Brandon,

I

-

Leonard Haas,

-
.

Herbert J. Haas.

STATE OF GEORGIA,
FULTON COUNTY..

Before thqégndggsigned;ppsrsbn&ily~appeared‘Leo‘NTJFrank, who

{ uponJOaxh—deposes and'eays’thé¥7the facte stated in the above
and foregoing amended motion for a new trial are just and true

and he stated.

o V Leos We Frank,

Sworn to and subscribed before me,

0

this the 33 day of April, 1914. A
—§ W, Barke, .. .
Amendment allowed and ordered filed. April 33, 1914.
' ' B. He Hill, _
Judge 8+ Cs As Co

Filed in office this the 4th day of Way, 1914.

John H. Jones, D. Clk.
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(3rd A¥ENDMENT TO MNOTTION.)

GEORGIA, FULTON COUNTY.

Now comes Leo ¥. Frank and amends his extraordinary.uotion

for new trial: P

Further amending said extraordinary motion for new trial

i

l

!

2

movant says that a new trial should be granted him because of thT

material faocts set forth in the affidavit of ¥rs. Waud Bailey,

said ¥re, Waud Baileyfpeetifying that on April 26th, 1913,

she was living at 353 Humphries street in Atlanta, Ga., that ak
11 o'clock in the morning or a~few minutes after that time, she
boarded a Sfewart,Street Car and left the same at Forsyth and

Mitchell streets; that her mqother Wrs. Vay'éarrett was with her |

and after leaving the car, they both walked together to the -
store of Alverson Brothers located on Forsyth street near Witchell
street, at which time the witness believes was about 11:30 o'clogk

in the morning. When they reached Alverson's store that witness'

S RS T T s et S R

mother left her at the store to go to the Pencil factory, promis
ing to come Tight back; that after waiting at the store for abou
ten minutes, witness decided to walk towardes the Pencil Factory
to meet her mother; that at arriving at the factory, the
witness, in as much ae she Jid not meet her mother—entered the
mfaatory-;nd went to the second floor nearthe time clocks,

one of which registered fifteen minutes to twelve and thg other
showed thirteen minutes to twelve; that when the witness reached|
a.point opposite the time clocks there was present Leo N.

Frank, a lady btenographei, Corinthia Hall, Emma Clark Freeman,
Arthur White and Nrs Arthur White. That Emma Clark Freemen aske _
¥r. Frank-if she could use the telephone, wherepponi}iéﬁkf¥oldhrz
that she oould use the 'phone, and after a short talk on the |
'phone, both Wrs. Freemen and Miss Hall left the factory.and

the witness did not ‘see then any moEg_ihéi_day;—ihaxfﬁaﬂ*~&é”M;s
Freemen and ﬁias Hall ieft the faotory and while Arthur Whit; ﬁnﬁ
his wife were standing at the foot of the steps léading up .to

the third floor from the second floor, where they wbrg"id"con-

- ‘T versation, that the witness's mother came down the steps referrad -

| ‘to and when she saw deppnenﬁezggnding'near the time 6locks the

wa'vA 4
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' . to hurry and got out with her. Witness's mother told her she had

,"‘did‘hot”see‘bim"again.'W{;aéas_BaYé‘fﬁdtnii about five minutes-

‘,.

mother sald: "I thought I left you at Alverson's store," and

witness replied that she was tried waiting and told her mother

to go back to the fourth floor to get a package and would be
back as‘ﬁuiokly as poseible. Witness says she was angry and

vexed with her mother for keeping her detained and she and her
mother talked for deveral minutes and when witness and her ‘
mother finisheﬁ talking, witness's mother went up phe stairs; An'
thur White also went up the same stairway and ¥rs White left
the factory. Witﬁees says that when she was again left aléne, she
notioced that the lady that she had suppgg;g‘gg‘ge the stenographer,

was gone and she did not see her any more, and witness thinke she

mother. Witness says that at about ten (10) or twelve (12) minu
after twelve (12) o'clock noon, she saw & young girl come up
the stairs and walk into:¥r. Frank's office and that she paid

must have left the factory while she, witness, was talimg with h;r
very little attention to the girl's face, and that after re- !

maining in Vr. Frank's office some three or four minutes, the
grial went out of ¥r. Frank's office and péassed on down the
stairway that 1e& to the first floor. Witness says the girl
has on an attraotive dfese which she thinhs was between pink
and lavender color and - that the~dress—was‘uhort’and”iﬁﬁrijiirng//f7
was evidently young and that she was heavily built; and witness
says the girl passed right on down the stairway that led to
the firef floor, and witness says shé did not_ses the giri
again. Witness says that just as the girl left the building,

she saw ¥r. Frank in the outer room of his office and saw him"
dieappear.into his private office where deponent could not and
after the girl referred to left the factory, deponent's mother
came 40wu the stalrs and she and witness 1eft-the féotory. Withe
says that when she reached the bottom of the stairs. Lemmie
Quinn was going up the stai;s very fast and witness said "howdy"
~to ¥r+ Quinn and ¥r. Quinn nodded but did not speak. ‘

Witnese further days that she and her\ mother then went to

acd'vd G 4
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AL‘U?FGHTE‘Etore “to use their'phone and oall Mr. We Newoomb w

works at the swift Boap works, whioh was then between twenty five
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(35) and thirty (30) minutes after twelve (13) o'olock noon, whey
| she reached the 8tore, the reason for knowing that it was about
'that time being because the Swift Soap company do not permit

their employees to use the 'phone after twelve thirty (13:30)

i o'clock, and witness knows that she was Just in time because

{ she had only a moment or two to talk to ¥r. Newoomb.

Witness further says that when she entered the Pencil factory
that day, Jim Conley wae sitting on a box between the stairway
and the elevator on the first floor. Witness says that she
would not have noticed Conlﬁy but for the fact that he made a
noise with his foot against the box upon which he was sitting
which attracted her attention and caused her to look up and seé

him,

Witness says that she has made an affidavit to ¥r. Hugh
Dorsey and further says that if Nr. Dorsey had treated her

properly and had not abused her and cut off her story and inter

rupted her oontinuoueiy, she woulu have %0ld him exactly the

sdme state of facts that she has oﬁtlined and desoribed in this

affidavit. Witness says that she wanted to tell Mf. Dorsey all

she knew that might throw light on the investigation that he
L_was conduotipg, but that Mr. Dorsey wanted to get from her
eridence,of.ooﬁd&%&one~that*wsr§‘ﬁ6fffhefIaots, on aocount of
which she got mad with ¥r. Dorsey and with his methods.

—_——

l
Witness further says that it.was very evidént that Mr.

Dorsey became angry with witness, the result being that he took

only a short affidavit from her, and witness says that Mr. Dor-’

sey had her so confused at thengzﬁeﬁthat“she cannot at this

time recall just what ¥r. Dorséy put in the affidavit which he

; ~took from her; and witness left his office and haes not seen Him“

-

sincge,
Witness further says that she makes this statement of her own
free will and accord and without any promise of reward oflahy’f—“_

kind from any person.

~Wovant'submits_that the foregoing evidence is very material 7.

and vital and that the aame_would_probably produce a different

result upon another trial of said oase. Wovant eays that upon the

ol
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trial of-said oase, the state insisted that Leo ¥. Frank carried
. the deceased, MNary Phagan, back to the metal room in the rear

of the factory apd killed ner, whereas the testimony of this

witness shows that the saild Vary Phagn went into said Frank's
office and came out and that when she came out and went down
the steps, that Frank was still in his office. Vovant furthex
'.shows that said testimony completely repudiates the evidence of
the negro Jim Conley and corroboates to the fullest extent the
testimony of the witness Lemmle Quinn, and .ehows that it would
have been a physical impossibility for Frank to have taken Mary
Phgan back to the metal room and killed her at the time the state
‘\/Q%aimed, to-wit: somewhere betwgen(?wg}XEASEZ) and Ewélve
five (12:05) o'clock. Wovant shows that this evidence was
never discovered until after his motion for new trial was over
ruled, that he exercised all diligence to ascertain all the
faots in connection with his case and that the witness never
disclosed to either movant or his counsel or to anybody on his

behalf what she would testify %o until the present moment.

.
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Novant further says that a new trial should be granted him

e & o et

because of the testimony of Krs. May Barrett: as set forth.in

her affidavit made in this case, the said Nrs. Vay Barrett

testifying that the facts stated by ¥re. Naud Bailey, wherever

theAqggg_fg}gﬁgggﬁg;ihgiigid:Ma¥~é§¥;;$$f—&rc~truej"tha‘imporﬁandé
P—;; the testimony of the s@id vaud Bailey having been hereinbefore

set forth in the ground immediately breoeding;vgnd the testimony

of ¥ay Barrett is newly discovered as well as the testimony of

¥aud Bailey and the same.is important and would produce a differd
' ent result upon another trial.

The testimony abbve set out oonetituﬁes such an extraordinary
state of faots and circumstances as would Justify and demand a
new- trial. . _ ' v
~ Wovant further states that he had no information or knowledge
that the said Vaud Eailey or .May Barrett knew or would tesyify
to the before mentioned_factsjuntil the date of seaid affidavit s,
nor did his counsel know of same, ovant Btates that he oould nof
have ascertained the same by any éoseibility, because movant was

ignoraﬁt of the fact that the said affiants knew and .would
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testify to the facts above set out, and neither movant not his
counsel could have discovered the same by the exercise of due

diligence.

Rosser and Brandon, .
. Leanord Haas,
H»c J Haaﬂ,

R. R. Arnold,

, Attys. for Wovant.
GEORGIA, FULToﬁ COUNTY.

Personally appeared Leo V. Frank, who upon oath deposes and
says that the facts in the above and forego?gg amendment for new
trial are just and true as they stand.

Leo M. Frank,
Sworn to and subscribed before me,
this B4th, day of April, 1914.
C. Wo Burke,
| N. P. Fulton Co., Ga.

» =

State of Georgia, In Fulton Superior Court,
Ve, - Conviction of Murder.

SRS

i
i
|

Leo ¥. Frank. Extraordinary motion for New Trial

at March Term, 1914.

GEORGIA,- FULTON COUNTY.
Personallyvcame before the undersigned attesting offioér,
Leo K. Frank, who upon oath says that neither at his original
trial, nor at the, time of making his originai‘ﬁotion for new
_¢rial, nor at the time the same wae overruled, did he have
any knowledge of the, facts testified to by Mrs. Waude Bailey
.or vre. Way Barrett, as set forth in their affidavits made in

~_this cape. Affiant, from Tuesday April 29th, 1913, has been in

prison, and has been-unable to go out and investigate the
4¥evid¢noé>offhis case, and has been compelled to rely . upon
others to do th#% work for him. He exercised all possible

diligence, under the circumstances, to ascertain all faots

rwhiohfthroﬁﬂhny~ligh£ upon z?e'%ruth.of the-oharge-;ga;@qt—him,ﬂf
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but had no knowledge of the facts testified to in these affidavf}.

Leo ¥. Frank,
8Sworn to and subsnribed before me,

th#a 33rd day of April, 1914.

Leopold Haas Jr.

N. P. Fulton County, Ga.
(N« P. Seal.)

This amendment is hereby allowed and ordered filed.

This April .84th, 1914.
Benj. H. Hill,
s Judge Se Ce As Co
Filed in office this the 4th day of Way, 1914,
John H. Jones, D. Clk.

Wa'vdG a0
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(ORDER OF WNAY 9th, 1014, )
. The recitals of facts contained in the grounds of the fore 4
going motion for new trial are hereby approveo_l as true.
This 9th day of MaLy, 1914,
7 B. H. Hill,
Judge Se CeAs Co
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(ORDER SBTRIKING 3nd AVENDED ¥OTIOHN

Upon motion of the defenddnts counsel the amended motion
for new trial based on affidavits of Ragsdale and Barbor ie
horu:l.th strioken from the files of this Court.

'Thie 38th day of April 191§o
Let the original affidavite made by Ragsdale and Barber

| reforred t0 in the petition be filed in the OClerk's Office.

" Benj. He Hill,
= 3 Judge 8¢ Co Ae Co

|
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LEO M, FRANK,

(4th ANENDVENT TO ¥OTIOHN,)

 STATE OF GEORGIA

Multon Superiar Court
VS . B ’ —
Extraordinary Motion for new.trial.

And now somes the defendent , Leo . Frank, and emends

b

his extraordinary motion heretofore made in said case, and for
amendment says:

I: A new trial ought to be grented in this case be-
csuse of the newly discovered evidenoce of one 4Annie Maude Carter,

which newly discovered evidence 1s set out and appears in her

) a)%aavit, which is hereto attsched and marked Exhibit A, said

evidence fully appearing in her said affidavit, end said affidavit
be ing made ‘& part and parcel of this motion for new trial. The
facts and oclrcumstances in this affidsvit set out, which is the
newly discovered evidence of Annie Maude Carter were unnown to

this movant at thé date of his trial and 4t the date of the over=

—ruling of his motion for new trial and was not known to him until

this date.

This movent did not know this Annie Maude Carter and had
never heard of her until ehe made the affidavit hereto attached
marked Exhiblt A.

_ ThiWﬁ evidence is material to-the —
oaee of tnis movent for the reason that upon his trial before
the jury the main witness arainst him was J eames Conley, who
testified that he watched during the time that the said movant

was in oommunication with Mary Pha}gan and that sfter Mary Phagan

" had been killed this movent called the said Jemes Conley o the

second floor of the factory e.nd mgaged him, the said Conley, to -

TP ALY RO

- aid this movant in ﬁhe concealment of the body of lary Phagan.

N This newly discovered evidence, Exhibit A hereto a.t-_,
tached, shows that the murderer of Mai‘y Phagen wes the said James :

Conley-end that this movent was not the murderer of fhe gald Mcry r

-

Phagen. : : BT L

. The facts and sirocumstances of said Exhib:l.t A, hereto :

attached are euch ext\raordinary faocts and oircumstances a8 would

$F
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Justify and demend a new trial, and if 1ntroduced before a Jury
would produoe a verdioct of acquitkal for this movent. This

movent shows that these facts set out in Exhibit A were not known

- to this movant or to movant's counsel until the date of said af-

fidavit and could not by any possibility have been discovered either
by this movent or movent's counsel, for the reasons above set

forthe.

"

(Signed) L. Z. Rosser
Morris Brandon
H. J. Haas
Leonard Haas
Reuben R, Arnold

Ai;tornqys for Leo M.Frank, .
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EXHIBIT "A"

STATE OF GEORGIA, VS. LEO ¥. FRANK.
Extraordinary motion for a new trial.

In Fulton Sunerior GCourt, Varch Term 1914.

Personally apreared Annie Waude Carter of 88-1/2 West Linden:.,
Ave., who on oath says, that about October 7th 1913, I was
locked up in the Fulton County jail where I saw Jim Conley.
I first met Jim Conley in the Court House in November 1913,
at the time I was sentenced to jéil. After I was sentenced I
was we;; aquaintesd with Conley and knew him well for four months
straight in jdil. I talked daily with him about all his affairs
and I asked him if he was guilty or not; and he first told me
.no, that he was innocent; that God above alone knows who did

1
the murder, and I said if you are not Zuilty, why should you

{
\*
f,
%
i
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b
S
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worry so, and he told hd\ge was 80 near guilty, he felt lost;
that he had lost all hope. During December 1913, we were very

P e e

{ - good friends in jail, he had all confidence in°me, he would tell
me his gecrets and of course I would listen. He again told me
he didn't know any thing dbout Vary Fagans murder and then I

told him if that wae 8o, he ought to prove up his character, so

-

during Christmas week I was talking with him in his gell and he
said he would teil me the whole truth about it. I ggked him

why he waited so long: He said" If I tell you will fou warry me"
and I told him yes. He then poid me that he really did the mur-
der of ”ar¥ufﬁ§§ﬁﬂi_223 that it was so plainly shown on ¥r.
Frank that he let it go that way: That him and Wr. Frank both
nad conneotion with the girl, but then he immediately con-———

fessed that he lied, when he said that ¥r. Frank had connectio:

with the girl; and said that he had done it all alone by himself}
He blgged me never. to say anything about this. He said he first
choked her and after she was unconoclous he had connection '
with her, .and ghé'bexﬁg young and never having had anybody, he ]
'hﬁd.to feﬁr‘h;r priyafsa.'Hq_éqﬁd he wﬁa gitting on & box 1n

T . . - R , _. ot
the Facory when the girl oame down, that he told heoz some .

~ .
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; one had ocalled her, that she turned back and he then struck her
with his fiset, knocking her down and draggea/her back where they
put rubbers on pencils: That finding Vr. Frank absent, he drop-
ped her through the hole; that he then took her around by the

| furhaoe starting to put her in the furnace but his concience
wouldn't let him; that he put her down there to make people
believe Newt Lee did it; that afterwards he found a piece of
‘blank paper, tears it in two, picks 'up a pencil, and puts the

paper on the csllar door and writes the notes; that he first

e
{
t took the notes and put them in her bosom, then he took them out
| and laid them by her side. That he then took a thing they use %o
i

open boxes +ith and pulled the staple out. of the back door, and

e

—— ——went out the door, going over on Broad street to get a glass of

| beer, that he went hack to the Factor& to make people believe
|

, that he was innocent, but that the truth must come to light;

that we went to save ¥r. Frank by saying he helped move the body

l but that he knew that that wouldn't work. That afterwards he

¢
H
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went and got drunk, went home and started to leave town but

that he knew that that wouldn't do, so he stayed here to show

e '.’,./-".‘ v

that he wasn't gullty. He begged me not to say anything about -

. and marry some white woman around Cincinnati.
i He also told me that he kept the money he found in the purse :
f‘ but gave the purse t0 a negro child. While I was in his Company-
| Mo asked me 0 bo with hin and 1 tol# him no, that that was

| what got him in jail there. He asked me that twice in my presenc
1

“ He asked me that several times in letters he wrots me, but I simd

pany anymore. He wrote me that he had a big hard thing waiting
for me and that T haf a big fat aes, and he wanted to get it
down to natural size. I have not got the letters. I give them
back to him myself. I have not ‘told this before, because I
“only got out of jail Warch 9th, 1914, but I want to tell the
whole truth about what he told me while in Jadl and I am will

ing t0 take the witness stand‘and swear to this at any time. I

have not been given any money or anything else to make this .-

U

~




BT IS

L

statement and I have not been promised anything and don't ask
anything to make this statement. I am simply telling the truth
of my own free will.

Detsctives Langford; Chewing and Sturdevant took a statement
from me today. I did not tell them all that i am telling here

because I knew they were trying to get things to favor Conley

and I knew he was guilty, and that what I knew wouldn't help
him but would break his neck. Chief Langford also asked me if
Conley used his mouth on me a=zd I didn't say anytiing.

VAe to‘how I come to make YREP statement, when I wag down
at ‘the station house today and the Detectives asked me all
those questions, I knew what they were trying to do; that they
were trying to help Conley, and so I went right from the station

house. to Vr. Jake Jacobs on Decatur street and told him

»

everything that had happened, and he then told me that I ought

to make a statement about it and that is how I come to make this

statement .

3
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Annie Vaude Carter«

o

Sworn to and subscribed to

TR il

“before me this 33rd, day of April 1914.
J. 0. Knight,

Notary Public, Fulton County, Georgia.
(N. P. Seal.) : '

v
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LEO M. FPRANK.

they stand stated.

GEMORGTA
FULTON COUNTY.
STATE OF GEORGIA ) -
g » Fulton Superior Court
Vs -
) g Extraordinary motion for new triale.
Before the undersigned, personally appeared Leo M. Frank,

who upon oath deposes and says that the fasts in the shove

and foregoing amendment for new trial ‘are just end true, as

(Signed) Leo M. FPrenk ——— — -
Sworn to and subscribed before me e

‘this 23rd day of April, 1914,

(Signed) G. W. Burke,
Notary Public, Fulton County, Ga.
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~G-BO0RGIA
FULTON GOUNTY.

STATE OF GEORGIA :
3 . Fulton Superior Court
VS,

] Extraordinaxy motion for new trial,
LEO M. FRANK.

Personally appeared Leo M. Frank, who upon oath deposes
" and states that the facts met out and  sworn to in Exhibit 4 here-
to attached were unknown to debgnen,t at the time of his trial
beforethe jury in Fulton County, Georgia, and were unknown to
this deponent until the date of said Exhibit A; that he didmnot
know the facts and circumstances set out in Exhibit A until the

- date of caid Exhibit A and could not possibly have mown the

»

;.
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same. by the exercise of any memmer of diligence.

(Signed) Leo M. Frank.

Sworn to and subsoribed before me
this 23rd day of April, 1914.

(Signed) CeW.Burke,

e Cral= ¥

Not:ry Public,Fulton County ,Ga.

PTPALT KU |
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STATE OF GEORGIA
Vs.
LEQ M, FRANK,

Fulton Superior Court
Extradrdinary Mot ion for New Triale

G EORGIA B ———————————
FULTON COUNTY. :

I}

Persohally appeared R. R. Arnold, Morris Brandon,
\
‘Herbert J. Haas, Leonard Hoeas and L. Z. Rosser, who upon oath
depose and s tate that they did not, at the date of the trial, nor

until efter the Supreme Court had affirmed the case of Leo lle

FPrank have any knowledge of the facts and circumstances sbt out

in Exhibit A, hereto attached; that these deponents, except

* Morris Brendon, who did not have active control of the case,‘and

whose firm was represented by L. Z. Rosser, made diligent seaxch
to find out all about the connectiaon of James Conle; with the
murder of Mary Phagan, and these deponents and neither of them had
any knbwledge of.any of the facts and circumstances set out in

Exhiblit A, hereto attached,at thed ate of the trial of Leo M

- _ Frank, nor until the date of Exhibit A, hereto.attached. These

deponents knew nothing about the facts set out in Exhibit A

hereto attached, nor could they possibly havd/known the same by the

exercise of. any mann er of diligence. ) -

7 : (Signed) LeZe.Rosser,
ReReArTnold

Leonard Haes
Herbert J,Haas

Morris Brandon

Swoxn to and subscribed before me
trmniyyxSux

. MekexpxRubtciax et fonx e
this 23rd day of April, 1914,

(Signed) Leo Strauss,

Notary Public, Fulbton-County;Gee— S

This emendment allowed snd ordered filed this April 24%h,1914.,

. . (Signed) BeH.Hill,
e ' ——dudge SCeAC - -
Filed in office this the 28th day of April, 1914, -

A ) F. ¥ Wyers, D. Clke

" _Jo) .
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(ORDER OF

The recitals of fact contained in the«?ﬁﬁnds of the foregoing

¥ AY 9th, 1914, )

motion for new trial are hereby approved as true.

This 9th day of Way, 1914.

Bs He Hill, Judge 8. Co A Co

/
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(Sth AWENDW¥ENT TO ¥OTION,)

GEORGIA, FULTON COUNTY,

Arid now comes the movant, the defendant in the above stated

| cause, Leo ¥. Frank, and amends his extraordinary motion for

|

. _new trial, and for cause of amendment says:

l-a, Because of the newly discovered evidence of Georgia Denh
Which evidence so newly discovered is hereunto set out in aniaf-
fidavit hereto attached and marked Exhibit A,

The movant hereto, Leo ¥. Frank, did not, at the date of the

was overruled, know of the facts in said Exhibit A set out; nor
did he know that Georgia Denham would make an affidavit as set

out and shown by said affidavit; nor did he have any reason

¢
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I £
' original trial nor at the dave when his motion for new trial
f
[
|
N
L %o know, nor any means by which he could ~know, that Georgia
| .

Denham knew and would testify to the facts set out in said
kExhibit A.

B
s

k
i
| Said testimony, in said Exhibit A set out, is of the highest|
importance to this movant. Jim Conley one of +the main witnesses
against this mova n_movant'le—+trial, testifisd that he
was engaged by Frank to move the body of Wary Phagan from the
igrmgﬁglfggpg,of the pencil factory down to the basement.

¥ovant denied, on said trial. that Vary Phagan was killed
| in the metal room and that Conley, through ¥ovant's instigation
:’ carried the body from the metal room to the basement, but con-

tended through his counsel that Conley, himeelf, was the slayer

“of the 1ittlegirl, and that “the. wounds and bruises upon the -
| little girl's body was made by Conley and not by movant. i
‘| The witness Gonley admitted the washing of the shirt, ae in

@id affidavit testi fied to, but alleged that the apparent

. etaine on the shirt were rust stains.
~ Wovant did not know, “and had no Opportunity tofknow;’tﬁuf e
thie witneses, Georgia Denham, would.testify that Conley told

Aher~th&$ the—atains'upon the shirt‘wsfé‘blood etaina and not—= |

éz
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‘ ruet stains and that said stain were in fact blood stains.

Thie teetimony of Georgia Denham, unknown to the movant as
|

. aforesaid, shows that the stains upon the shirt were not rust

! stains but were blood stains, and strongly enforces and fortifief
{ the position of this movant that Conley was the slayer of Mary
& Phagan and that, in the slaying, he was stained with Vary Phagan(s

| blood. Movant affirme that this testimony was likewise unknown to
| ;

1
|

his oounsel at the date of the original trial and at the date
when the motion for new trial was overruled, and the fact that
it is 80 n wly discovered until it only came to their attention

on the\date of the affidavit of said Exhibit A.

#

¥ovant further shows that this testimony is material, and pro-|
—

cents such an extraordinary set of ciroumstances as would

I
|
{ and should produce a different verdict upon another trial. -1
1
I
{

1~D. Because o0f the newly discovered avidence of the witness
|
Annie Naud Carter, which evidence is 80 newly-discovered that f

%
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it is hereunto get out in an affidavit, whioh is hereto attached;

and marked Exhibit C. 2 l ?
¥ovant shows that, when the body of Fary Phagaﬁ was diecoverqé =

in the basement of the pencil factory, there was discovered, lyi%g

near thereto, oértain notes, introduoed in evidence by the Staté!

the direction and dictation of this movant.

The witness Conley fu:ther testified that he could not
read and write good; €hat he oould not read a newspaper through.
. that he tried and found that he could not; and that there were
% -iittle 1etter like "dis and dat" that he could ggad, but the

_other thinge he could not understand.

———————r—~—The—state'vbntended“that a portion of the words of the notea,

' e

espeoially the “word f"did® and the word "negro" showed that

| Conley was not the real author of: the notesy but that moavnt

|

was, oontending that if the negro had written the notes, he

" would havé used the word "done" instead of "did" and the

: . A
———word - “niggerﬂ"instead “of "negro". It ‘was fu further oontendsd by

| the-state- ‘that the?begro would not, immediately after murdering

—the girl, scrawl, out with great paina,the notea, and that

é3
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the notes themeelveeAehowed that they were conceived by a

white man.

~The letters, newly discovered and hereto set out as a part

and parcel of said Exhibit C, hereto attached, show therein
the same words, the same spelling, and the same style of

composition as appears in the notes found near the child's bodyj
|

especially does it appear from these newly discovered lettersl

- that the negro Conley did use the word "did and did use the

. word "negro" instead of the worde "done and "nigger". Even in th
very question of spelling, the notes hereto set out as a part
~and parcel of said -Exhibit C. show the same character of spell-
ing as is shown in the notes found near the little girl's body,”|
Especial attention is ocalled to the spelling of the word "gdlf"
which is spelled in the. notes found by the little girl's body a
which is s8pelled in the lotteré hereto attached as a.pért of sa
kxhibit C. as ™ ". The number of letters hereto attached'alao

negatives the contentlon of the State and of the witness Conley

5
3
.ﬁ,
4
i
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¢

that he could only write with difficulty, and demonstrates that
he could write with facility and that he .was a chronio letter

s S el =7

|
f
writer.
The original notes are set out in the brief of evidence
prepared in- the motion for new trial, and the originale, themeel
“ves, are here to the: Gourt shown.
Neither movant, nor his counsel had any knowledge of the
“existance of these ietferevaf the time of the trial, nor at
the time his motion for new trial was overruled.
Indeed at neither of,jkid dates were these lettera in existence.
The fact that these lettersvwere in existance became know to

this movant and his counael after the case was affirmed by_xhs

Supreme Court. and as a result thersof 1t has been a
phyeioql imposeibility that these letters should become known tg
this movant or his oounsel until too late to bring them to the

attention of the court, exoept 1n’this extraordinary motion for

. new trial. . ; BCN—

The disoovery of these letters ie material, and preeents eueh

extraord;na:y aeﬁ_of facts and clroumstances as would jueti‘

grant of a new trial; ahﬁsmovant insiste that, with these
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letters before the Court and jury, upon another trial, a verdict
would and should be rendered in his favor.

These letters are further material by reason of their substand
they reek with the vilest filth and show that they were written
by one with thq most loathsome and perverted nature, whose -
teetimony was absolutely worthlees, and whose depraved dispos-
‘ition could be depended upon to murder this little girl.

The substance of these letterScorroborates the contention
of movant and of his counsel, that the condition in which

= .
the girl's underclothes were found is the result of the work

<]

of the negro Jim Conley, and of him‘alone, the underclothes 1
taken from the body ofrwa y Phagan being in the following con- i
dition: ?he inside ;;ﬁm of the drawers was cut, not with a . l
sudden rip but deliberately, by one who must have taken his own
time in doing it. The cut began at the lower right leg, continu-
ing up across the crotch and partially down the left leg. The d;-
awers, themselves, were extremely roomy. This left the little
girl fully exposed, with the exception of a knitted undershirt wh
fitted next to her skin and which adhered cloaeiy to the skin.
This knitted undershirt was also cut, the cut starting on the 1ej

side,'extend{ng up about four or five inches, then extending ac-

f
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|

the leilsure, ferocious conduct of one possessed of anrunngtpgg}y

Ivexhibited in these letters,. been known to the jury.trying‘him

Y08 the shirt to the loft side. There was also a cut over one
of the breats of the shirt, which exposed the left breast. The
'drawers, themselves, sho&rthat they.;;reiout and not torn, aéd,
at the‘crotch, it ocan be seen where the knife slipped and the
material itself was cut.s

The contention of the State was not that Frank had deliberate;i
ly deternmined to murder the girl; but, having sought familiar{ty
with her, either natural or unnatural, anq~being»refueed; he |
suddenly killed her to protect himeelf. . -

'The oondition of these oclothes, as above outlined, ehowé the 

murder not to be the act of an excited and unbalanced man, butby

passion, with time and Opportunity to gratify it.

Thie movant shows that, had the nature of said Conley , as

b s-
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‘they ‘would not have convicted this movant upon the testimony of

such a vile oreature.

j ¥ovant ineiste that these letters, introduced before a jury
f~4;pon another trial, should and would produce a verdict of acquitfal .
1-B. Because of the newly discovered evidence of Cora L.

Leffew, which evidence s0 newly discovered is hereunto set out

l in an affidavit hereto attached and marked Exhibit E.

i Upon the original trial of movant, the State contended that
|

[ Vary Phagan had been murdered in the netal room of the second
floor of the factory and had been carried from that place by

.movant -and Jim Conley down the elevator and placed in the

PP e

£
} _basement. Vovant and his counsel contended that Vary Phagan
=1
( was not killed on the second floor of the pencil factory, but on

L the street floor thereof, by Jim Conley alone and thrown into

the basement.

One Parrett testified, upon the trial that he found six or
eight strands of hair upon a lathe in the metal department of thﬁ_

T SRR TN L

factory, not testifying as to whose hair it wae.

—~y v

 One of the witnesses for movant, upon cross examination, =

R

e

testified that the hair found on the lathe byrthis man Barrett
looked like the hair of Vary Phagan,, - -

One of the State's strong contention in support of its

theory that ¥ary Phagan was killed in the metéi_aggg;gaent, on

|
|
;
;
-
I

the second floor of the factory, was the finding of this hair
upon the.l&the, which the State contended was the hair of Vary

Phagan.
Tﬁis newly discovered evidence, Exhibit E, Bhows that the
hair found upon this lathe was not the hair of Vary Phagan.
| This newly diecovered evidence is material, and presents euch
r—an extraordinary state of facts as ought to produce a verdicf
7 of acquittal upon another trial. ‘ .
This movant did not know at the date of his trial nor until
after;the'affirmaﬁce of hie case by the Supreme Court, nor unti]
the_date,of the affidavitnthibit E,that sald Cora L. Leffew
“knew or would testify t0 the facte set out in sald Exhibit E.

| Wovant shows that his Sbunael was likewlse without knowledge, -
| L i ~ #

" b6
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until the date of sald affidavit, Exhlbit—EB,—that said Cora L.
‘Leffew would testify as in said Exhibit E set out and oould not
have ascertained such by exercising due diligence.
1-C. Because of the newly discovered evidence of Georgia

Denham, which evidence so newly discovered is hereunto set out ir

an affidavit hereto attached and marked Exhibit D.
Upon the original trial of mévant, the State contended that
Mary. Phagan had been murdered in the metal room of the second

floor of the factory and had been carried from that place by
mov '

‘and and Jim Conley down the elevator and placed in the basement .

Bl

Movant and his counsel contended that Vary Phagan was not
- killed on the second floor of the pencil factory, but on the

strc et floor thereof, by Jim Conley alone, and thrown into the
basement.

One Barrett testified, upon the trial, that he found six

N
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or elght strands of hair upon a lathe in the metal department of
the factory, not testifying as to whose hair it was.

One of the witnesses for movant, upon crose examination,

e e

testified that the hair found on the lathe by this man Barrett
looked like the hair of Vary Phagan.

¢

1' One of the State's strong contentions in support §f its theory
| that UMary Phagan was killed in the metal department—on the |
!: seog;d floor of the faotory, was the finding of this hair upon
the lathe, which the State contended was the hair of Vary Phagan
" Thie newly discovered evidence Exhibit F, shows that the
hair found upon this lathe was not the hair of vary Phagan. — ——
This newly discovered evidence is material, and presents
such an extraordinary state of facts as_dogg@iﬁﬁg_g;ggggg:{;fT_J
& verdiot of doquittal upon and;hé;>£¥;ﬁl. 7:7 s
This movant did not know at the date of his trial, nor until
after the affirmance of his oase by the Supreme Court mor until
the dafe of the affidavit Exhibit F, that said Georgia Denham p
knew-or would testify to tke facts set out in said Exhiblt Fv—
: 7vdvant shows that his counsel was iiggwiae without knowlpdge,‘

= _ \ ;
until the date of said affidavit, Exhiblt F, that eald

Gt - orai
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' Denham would testify as in said affidavit set out, nor could they
_have aeoertained same by exercise of due diligence.

l.-D. Because of the newly discovered evidence of Cora Lavand1
Laffew, which evidence 80 newly discovered is hereunto set out in
an affidavit hereto attached and marked Exhibit B.

The movant hereto, Leo M. Frank, did not, at the date of the
original trial, nor at the date when his motion for new trial
waes overruled, know of the facts in said Exhibit B set out; nor
did he know that said Cora Lavander Laffew wouid make an affidavi
as set out and shown by said affidavit, nor did he have any

reason. to know, nor any means by which he could know, that Cora

L e

Lavander Laffew knew and would testify to the facts set out in
said Exhibit B.

Said testimony, in said Exhibit B, set out, is of the highest
improtance'to this movant. Jim Conley, one of the main witnesses

against this movant, upon movant's trial, testified that he wae

v
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engaged by Frank to move the body of Vary Phagan from the metal

room of the percil factory down to the basement.

e

&=
AR

Novant denied, on said trial, that Vary Phagan was killed in
the metal rooﬁ and that Conley, through movant's iqetigation,
carried the body from the metal room to the basement, but
contended through his counsel thﬁt Conley himself, was the
slayer of the Yittle girl, and that the wounds and bruises upon

the little girl's body was made by Conley and not by movant.

- The witness Conley admitted the washing of the shirt, as in
sald affidavit testified to, but alleged that the apparent
staine on the shirt were rust stains.

Wovant did not know, and had no opportunity to know, that this
witnéss Cora Lavender Leffew would teetify<that Conlsy told her» 1
Av__“u—xhat—%keAaﬁaine—upongthe shirt were blood’étaina and not
rust stains, and_that said stains were in fact blood stains.

This testimony of Cora Lavender, unknown to thé hovant as
aforesaid, showe that the stains upon the shirt wexre not rust
staine, but blood stains, and strongly enforces and fortifies th#
pos{tion of this movant that Conley was the slayer of Vary )
Phagan and that, in the slaying, he was stained with Mary
Phagan's blood. Movant affirma ‘that this testimony was likewiae«

by .
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unknown to hls counsel at the date of the

original  trial and af the date when the motion for new trial
was overruled, and the faot that it is 80 newly discovered until
it only came to their attention .on the Jdate of the affidavit of\
sald Exhibit B and could not have been discovered by exercise
of due diligence.

¥ovant further shows that this testimony is material, and
presents such an extraordinary set of circumstances as would
and should praduce a different verdict upon another trial.

‘ Rosger and Brandon,

Re. R Arnold,

P it =

Leanoxd Haas,
Herburt J. Haas.

Attys. for Deft.

State of Georgia, (). No;_Fulton Superior Court

Ve . ) (). Conviction of Murder, July Term, 19]
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Leo M. Frank. (). Extraordinary ¥otion for New Tria{

¢

PR canC

‘A'G EQRGTIA,
éULTON GOUNTY.

Before the undersigned, personally appeared Worris Brando)
Rs Re. Arnold, Leonard Haas, Herbert J. Haas, and- L+ 4. Rosser,

r_jﬁugLii;ﬂhgm_ggpgagamand_aaya_aa,£oilowa+——ﬂ——-—**
' That they, nor neither of them, until the date of Exhibits A
4

B,D.E. attached to the amenaed;extruvrdinary—mvttvﬁ—fﬁf‘ﬁéw trral
this day allowed, did not know of the facts set out in said Exhibits
A,B,D and E.

-—chazrge- of—the~case<—themaelvQg_ﬂgni_LQAthe~£aoxory-&nd—madefa———

personal examination of the employees of the factory, seeking

to see each and all of the said employees; and thus, seeking
‘amOng,the employees of the factory, they did not discover and'
aid not- know until the date of said Exhibits A,B,D and E, !
“that Geo rgia Dekhham and Cora L. Laffew knew ﬁﬂ@\gacts set out iP';_i

aaid Exhibite A,B,D and E.

é7
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Deponents, nor neither of them, did-not know of the existenoﬁ

of thé Letters attached to the affidavit of Annie Vaud Carter,
which is attached to the amended extraordiggfy motion for new
trial and marked Exhibit "C", until after the case of Leo M.
Frank had been affirmed by the Supreme Court. That deponents
dié not know of the existence of these letters, nor could -
they have known of them by the exercise of any diligence.

L. Z.Rosser,

Norris Brandon;—

Hexrbert J. Haas,

Leanord Haas,

R+ R+ Arnold.

sworn—to—and—subscribed before me,
this 1st day of Vay, 1914.

B. H. Hill

Judge Ss Ces Ae_C,

EXHIBIT A.
GEORGIA, FULTON COUNTY

State of Georgia, Fulton Superior Court.
Vs. Extraordinary Notion for New Trial

Leo ¥. Frank. .
[ S —

—Pergona ‘y appeared Mrgj_ag;}gia Denham who states that
she was employed at the plant of the National Pencil Co., on
?oreyth st., Atlanta, Ga. during April and Vay 1913 that on a
certain day which affiant believes was Thursqay May,iet, 1913,
and'ﬁhioh was thg day upon which James anley’waé‘arrested in .
' crcnnection with the Tufder of Vary Phagan affiant saw said Conl e

—in-the Wotal room of said pencil 00., washing & shirt. Affiant

saw said shirt plainly and on same there was a large spot
:';hiahiidaigaito ﬁffianérlikggﬁzgsd the same to be aﬁout the size
a persons hand. The affiant asked said Conley what it was and C :
‘ley stated that it waa blood that his nose had blead.when he had
bumpted his head. And ‘the said Conley attempted to demostrate to

the affiant how the blood from his noee had gotten around on top

70 R




3

SNSRI

of the shoulder.

Affiant further states that she related the above facts to

the deteotives who were then Working on the oase and that her
affidavit was taken by them.

Affiant states that some of her associates are- Viss ¥ary

Pirk. Jennie NMayflied. Annie How.
her

Georgia X Denham
maxrk
Sworn to and subsoribed before me,
this 30th day of April, 1914.

J« 0. Knight,

N. P. Fulton Couﬁ;y, Ga.
( N. P. Sealo)

B R

. - Correction made before being sworn, .
' J. 0. Knight.
Witness; - ~ Notary Public.

; Eula Flowers,
|
! N. V. Darley.
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EXHIBIT D,
GEORGIA, FULTON COUNTY.

S

vy e

|
|
State of Georgia, ) Fulton Superior Court.

, Vs, Extratordinary Votion for New Trial

" Leo ¥. Frank. =

Personally appeared Vrs. Georgia Denham, who on upon

oath states that she was present in the metal room at the Nationg

|
? Pencil Company's plant on Vonday, April 38th, 1913, when some
i

strands of hair were found upon a certain lathe, epd which were”

| sought to be identified as the hair of Vary Phagan, deceased.

Affiant further states that she was well acquainted with the
| .

—deceased Wary Phagan, and with the oolor‘EE'BEE’hair. and that
the hair above mentioned was not thé hair of Nary _Phagan; that —
FTM’. was entirely too light 1h color.to have been from the head
of the deoeased. Vary Phagan. That Vary Phagan's hair of an aubu{’

hue while that found on the lathe wae -more .blonde.
o Doponent states that amongst thoae preaent at the time were Nrg.

Cora Lavander, R. P. Barrett, Core Falta,‘ﬂgzjozin_unﬂo@dv_uisa——

Jimmie Vayfield, Deponent states some of -her a53001atue are
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Kiss Nary- Pirk, Wiss Jimmie‘NayfieId and Annie How.:

her
Georgia X Denham
] ' mark

gworn to and subeoribed‘before me, 7. ‘
this 30th day of Aprilq 1914:

Je« Os Knight, o ‘
Notary Public Fulton County, Ga.

(N. P. Seal.) ‘

VCorrebtions made before being sworn,
“do Oo_ Knight,

S00Es Notary Publio
Witness to signature

J« P Fyffe,

« YN A S

Ne Vo Darley.

7
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GEORGIA, FULTON COUNTY

Fulton Superior Court.

e VT

B8tate of Georgia,
Extraordinary motion for mnew tr
Leo M. Frank. . *

V8.

b=

-

Personally appeared N¥rs. Cora Lavander Leffew who upon
oath atates that she was present in the metal room at the

_National Pencil Company's plant on Nonday, April 38th, 1913,

when some strands of halr were found upon a certain lathe, and

which were sought to be identified as the hair of Vary Phagan,
deoeased.AKffiant further states that she wae\\éQl aoquainted -
== r-withAthe-daoea”§£&iihm Phagan, n_8nd with the color of her haiT,

and that the hair above;gquiggggr!gggnquthg;hai? of Wary

Phggﬁp;rthaé'iy was entirely too 1ight in color to have been
‘Trom the head of the deceased. Affiant- further states that

. amongst those present at the time were Nre. Georgle Denham; B.P.]
" Barrett, Cora Falta, warjorie Uccord, Vies Jimmie Nayfiled..-

Affiant further states that her aeaooiatss are

T,
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| _knowledge—ofsaid lestors and the existence of said i;t%gié;iiﬁﬁ -

_ " Urs. Cora Lavander Leffew.
. Sworn to and subscribed before me 4
this 30th day of April, 1914.
D. I. ¥ac Intyre, Jr.

5 Notary—Publio ~Fulton County, Ga.

STATE OF GEORGIA, - ' No.  Fulton Superior. Court.

' Ve, ' . Conviction of Murder: July Term
Leo M. Frank. 1913, Extraordinary Votion for |
7 ‘New Trial. ‘

® .
e )
. »

Georaid, Fulton County,——"
Before the: underaigned, personally appeared Leo W, Frank, who
%eing duly sworn, deposes and saya that at the date of his
trial and at the date when hke motion for new trial was overrule
he had no knowledge that the witnesses Georgia Denham and Cora L
Laffew knew the facts, or could, or would testify to the facts
set out in Exhibits A,B, D and E attached to the amendment to
"the motion; that at niehter of said dates, and not untii the
date of the Exhibite A, B, D and E-d}d the defgndant-know that
élEhgzggi,géig,zijnaﬂgsgfhadmaqﬁgknoﬁledge—qf~the faots in said

rexhibits outlined.

Deponent says ‘that he did not know until after his trial
before a'jﬁry, and after his motion for new trial had been
overruled, of the existence of the letters purporting to be
writfen by Jim Conley, attached as Exhibite ¢ to the amended

extraordinary motion far new trial this day allowed; and the

‘that Jim Conley was the author thereof, has recently come to hi
_knowledge; and waé not known by him until after the affirmanééﬁo
~t:ils oase in the Supreme Court. '
' -Leo vt Frank, -
_8worn to and subsoribed before me,

this lst day of Nay, 1914.
_J. 0.« Knight1 Notary. Public, Fulton County, Ga.

(No P. Sea .
73
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State of Georgla, _ No.,
Ve

Fulton Superior Court.

Conviction of NWurder; July Term,191

| .
| Leo ¥. Frank. Extratordinary Motion for New Trial

| e e
GEORGIA, FULTON COUNTY.

) .Pereonally appeared before the undersigned Leo ¥, Fran

who, being duly sworn, deposes and says that he is the defendant
in the above stated cause, and that the statements oontainéd in
the foregoing amqument to his extraordinary motion for new tria
are true as the;ietand stated.
' | Leo W, Frank;

Sworn to and subscribed before me,
this th? lst day of vay, 1914.

Js 0. Knight,

Notary Public Fulton County, Ga.
~ (N. P. Seal,)
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The abobve and foregoing amendment is hereby aflowed and
ordered filed. '
This Vay lst,‘1914.
B. H. Hill,
Filed in office this the 8th day of May, 1914. .

y . -

—~  C. H. Brotherton, D. Clk.

NG
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(ORDER OF ¥ay 9th, 1914, ) - —

The recitals of fact contained in the grounds of the foregoing
extraordinary motion for new.rtr;riigigre hereby approved as trug. -
This 9th day of Kay, 1914, '

Benj. H. Hill,
Judge 8. C. Ay Co-
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_testified that the said hair alleged to have been found on

(6th ANMEND VNENT TO NOTTION.)

GEORGIA, FULTON COUNTY.

o
Now ocomes the defendant Leo M. Frank, and hereby

amends paragraph 2 of the original motion by striking therefrom

the following words: "that sheg was an employee of the National

Pencil Company and was acquainted with Mary Phagan, and knew
the color of her hair; that she knew state's witness R. P.
Barrett, who had tsstified at the original trial that he had
found hair on a 1athe on the second floor, and that on Uonda&,,
April 28th, the said Rarrett showed her the hair which he
claimed he had found on said machine, and she, the said
Jimmie Vayfield; now statée positively that the halr showed
to her by the said ‘Barrett, and which the said Barrettvstate?
he had found on said machine, was not the hair of Vary Phagan
and that the same was entirely too 1ight in color, and was not
of the same texture as that of Vary Phagan",k:;;rglace in lieu
of the stricken matter the following, to-wit: "that she worked
at the National Pencil Company fé; about'ei,ht months and knew
Mr. Frank when she saw him; .that she was acquainted with Vary
Phagan, and Knew,the color of her hair; that R. P. Barrett
was known to her, that on YEEEEXL_égiil.?QL,¥9l§L,§E££EEE_——-———4
ahowed her the hair he aa“id he had found on a lathing wachine,
and she gave 1t as her positive opinion that the hair was entire
too light in color to be thé hair of MNary Phagan. =
3. MWovant also moves to strike from paragraph 3 of -the

original motion the following; "that she was an employee of the
“National Pencil Company, and was acquainted with Vary Phagan,
and knew the color of-her-heir;—that she also knew R P.
Barrett and Vagnolia Kennedy, also employees of the Natigng;;_
~Pencil Companyuthe'said Barrett having testified at the
original -trial that he had found certain hair on a .lathe on

~the second flpor, apd the said NMagnolia Kennedy having

said lathe looked 1like Mary Phagan's hair; that, on Wonday,
Apr;l 38th,b1913, agnolia Called Cora Falta's attentlon to said

76
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st halr which was alleged to have been found by Barrett on.the

!
T lathe, and the sald Cora Falta gtates positively that the
! -hair on said lathe was not the hair of Wary Phagan, and that
! the same was entirely too light in color and was not of the same
fr textuge as that of Wary Phagan, And places in }ieu thereof the
following; "that she was working at the WNational Pencil Co.,
for five years past; that she was acquainted with ¥r. Frank and
also R. P. Parrett, and knew Wary Phagan quite well and knew
the color of her‘hair, that, on Vonday, April 28, 1913, she was
in the pencil factory and Vagnolia Kennedy called her attentio n
that R. P. Barrett was alleé%d to have found some hair on a
lathing machine; that, at that time, she gave 1t as her positive
opinion that theg‘igz;#}ound on the machine was not—the hair—of—
Mary Phagan, as it was entirely too ligﬁt in color to be the hai
of Mary Phagan. The said Cora Falta now‘etates that she is most
positive that the hair she saw on the machine could not have
poseibly been Vary Phagan's hair and that the hair on the machi
was much lighter in color than the hair of Nary Phagan. _
3. The defendant further amends paragraph 4 by striking there
from the following: "That she was an employee of the National Pe
cil Company, and was acéuainted with Mary Phagan, and knew the
color of her hair; that on Monday, April 28th,’1913, her attenti

- was called to esome hair that was alleged to’ have been found on a

i

|

,:“#_1athe—maehineggn_xha“nsnnnddfloor)ogAthe-ﬂationdi—?enoila* —

|
I
I
|
|

—+ —

~—lathe by R. P. Parrett; and that the said Alice Narjory KoCord
states positively that the >hair on said latlie was not the

. hair of Vary Phagan, and that the same was entirely too light

in color and was not of the same texture as that of Nary Phagan

and places in lieu thereof the following; that on Monday April

38th, 1913, her attention wag called to some hair that was on a

Ractory; that she. examined ‘said hair ‘very olosely, thﬁj_gggvkne
Mary Phagan during her time of employment at the factory and kne
+the color of her halr; and she states that, in har opinion, the.
hair, found on the lathe ma:::HB wae not that of vary Phagan,

as it was much too Tight to be the hair of Mary Phagan. a
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4. The defendant also strikes ground number 6 of the originai
motion. ' '

5. The defendant further amends by striking ground number
12 of the original motion.

6. The defendant further amends by striking from paragraph 13

} the following; "that the "said Nary Rioﬁ knows kn;;a-Jim Conley,
T and that on April 36th 1913, at about 2;:15 P. y., she saw Jim
: Conley come out bf alley immediately in the rear of the National
| Pencil Company's factory; that the said Jim Conley bought a 20
l cent dinner of Nary Rich, who runs & restaurant on wheels facing
| said alley; that,fafter'purchaaiqg same, he carried same in his

hand and went back to the aforesald alley, in the direction

AT A 2T

!
é of the Pencil factory, and that the said Wary Rich saw no more of
| the said Jim Conley during that day" and adding in lieu thereof,
|- that said ¥ary Rich knows Jim Conley; that on the 26th day of

< April 1913, Jim Conley bought from her a twenty cent 1u6§h at her

lundh stand, which was then located on Hunter Street facing the
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alley which is in the rear of the National Pencil Company,
; between Nadison Avenue and Forsyth street; and that she never

e

it

; s aw anything more of Jim Conley that day.
\ ' Rosser and Brandon,
R. R. Arnold
H. J. Haas,
ST R -1 (N
| ' Deft's Attys.
This amendment allowed and ordered filed.
B./H}‘Hill,
Judge Se Ce As Co
Filed in office this the 9th day of May, 1914.

~——Fe W ¥yersy;—De Clke —— T
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(ORDER OF Way 9th, 1914.)

The recitals of faot contained in the grounda‘ of the fo:egoingL
motion for new trial are hereby approved as true. _
This Sth day of May, 1914,

o ' B. H. Hill,
Judgg S« Cs As C.
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STA;I'E OF GEORGIA, No. 9410
Vve. ’ Superior Court of Fulton County.

Leo K. Frank. Conviction of Nurder. July Term of

- _Fulton Superior Court: Affirmance of

Judgment by Supreme Court; Entry of

Remittur ¥arch Term, 1914, Fulton

Fulton Superior Court.
Extraordinary Votion for New Trial by

Leo V. Frank.

0000000000000000

The State of Geogia in response to éaid'motionand'ae
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T specific to the seve#al grounds, the State of
Georgl a hereby showsy = ' i
‘ GROUND 1.]
In response to Gro&nd l, the State says that the same is
not in any visw sufficient. '

I S

The facts with reference to the hair, as developed on the

“original triel, are as follows:

Re P, Barrett, sworn for the State, was the machinist in the

National Pencil Company's place of business. He swore that on

AT I T

Monday morning after the murder was committed, viz, April 28,
1913, he found blood spots near the ladles' dressing room, where
Jim Conley afterwards swore he dropped the body when moving it
under Frank's directions. Barrett was asked on examination in
' chief, as is shown by reference to pe. 526, Vole. 2, of the steno=

. grapher's record filed in the Superior Court of Fulton County, the

W
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_questions following, and gave thereto the answers set out, viz,

Qe Did.you or not find any heir anywhere there? A. I found

wte STV

hair on a bench lathe, on the handle."

"Qe How far was this halr, what kind of a handle wae it on?
It was in the shape of an ®L®,"

Further on, on p. 527, the following questions were put by

State, and answers given, viz;

"Q. How was the hair caught in there? A, Swinging dowm
like this (indicating)/

Qe Was Miss Magnolia somebody there? A. As near as

I oanAremember, liss lMagnolia was there,"

counsel for the defense cross-examined sald- Barrat§.~andaixur—~ttr

some reason hest known to them, did not ask him whether or not he

es is whown on pe. 534, Vol 2, contented themselves with asking

him the questions following, to which they received the answers
set out: ‘

You called Mr. Quinn to. sée—that? —Ar—I-calied him,
—Were they long strings of hair or were they knotted

;______;and_maited strande? A. They 22}0 around my finger. I pulled. B
R W S, 8y 0 MU A o b i & io ol i
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the handle and they got: around my finger." —
Quinn was a witness for the defendant on the main trials

Miss Grace Hicks was sworn by the State, and in Vol. 1, pe
337, of the official stenographer's report is founeuthe following
questions and answers, viz:

"Qe How did you know that that was Mary Phagan? A, I just
xnowed by her hailr being so long.

Qe Knew her by her hair? A, Yes sir,"

On croms examination counsel for the defendant asked sald
witness, among others, the following questions, and mceived the
answers following, viz:

"Q. Mies Grace, what sort of hair did little Mary Phagan

‘have? A. Well, she had a kind of sandy color of hair.

"Qe Was it lighter than youra or less light? A. It was
darker than mine.

"Qe Darker than your hair? A. "Yes sir,

8Q. Much darker? A. Well, it was about two shades darker
than mine.

Qe You would say about two shades; she was still a hlond -

girl, though? A. Yes sir,"

So far as the State is able to recall, this is 81l the evi-

dence introduced by the State in reference to the hair found by
Barrett on the lathe, - —
 The defendant introduooq as his witness Miss Magnolis Kennedy,
Barrett had already shéw;tin‘hia evidence that Miss Magnolig
Kennedy was present, and the State,.as, &m® shown on pe 527 of

“the record, “undertook to show by him that the hair ‘wa.s 1dentified )

by iss Magnolia Kennedy, and suoh evidence, on obJeotion ‘of ‘

Vattorneys for the dofendant, was exdluded,.

Counsel for Frank, after -putting Miss Magnolia Kennedy up,
as will be seen by reference to Vol. 5, DPe 2250, did not ask
aaid witnoss anything about the- hair. On cross exapination bv

thb Bolicitor General, as shown on p. 2252, the following -questions

were asked and answers ‘Biven by sald witness:
g2
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"Qe Did you discover any hairron there anywhere,\}dentify
any heir? A. Mr. Barrett called me and showed me theihair at
the machine. A

"Qe An@ you identified it, didn't you? A. Yes sir,

"Qe VWhose hair was 1t? A It looked like HMary's hair,

"Qe Where was it when you saw it? A. It was on the

lathing machine,”

On pe 2253 of sald record, these cross questions were asked,
and these answers given:
i "Qe Now, what was the color of Mary's hair, and what was
the color of this hair you found there? A, Nary's hair was a

light brown, kind of a sandy color,

"Qe Was this light brown that you found? A, Yes sir."

8o far as the State is able to find or recall, this evi-
dence constitutes ﬁll of the #idence introduced on the trial of
thecase with reference to the hair found on the lathe on the
office floor of the Nationél Pencil Company. If not,all,

this is the important evidence, and there 1s no evidsnce in the
record contradicting thise |

ThpfState a

‘M affidavit of W, A. Gheesling, the undertaker who had charge

of the remains of Mary Phagan, th ered girl, and who was a

witness on the trial in behalf of the State. This affidavit, the

State submits, in itself completely answers the contention of the

defendant. Sald=oitidnvirtto~an=fokipmed{
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The attorneys for the defendant, under the law, propounded
in this case certain questions to Drv H, ¥, Harris, sworn by the
state on the trial of thie case, saeid Harris not having been
asked either by the State or the defendant any question with

reference to the hair, Said Harris, .before D. O. Smith, Com-

missioner duly appointed to take his evidence in answer to ques-
tions propounded by defendant's attorneys, testified smbstantialky.
a8 foliows. vizg '~ "I am state health officer and director of
laboratories of the State Board of Héalth. I made two examina-

tions of the body of Mary Phagen. The Solicitor General sent

@ PYTI aagt

some—hair—foundon—a machine and asked me to compare this hair
with hair teken from the corpse of Mary Phagan. I examined these-
specimens under a microscopeé. I did not meke an exhaustive exam-;
ination, though the examination was sufficient to show that the
hair given me Wwas almoai certainly that of a female, and was oer;

tainly from the head of a Gaueassign,. The specimen of halr
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given me by the Solicitor General's assistant, and that obtained

from the head of Mary Phagan resembled each other so much that

»ta Mgy

it was impossible for me to say definitely that -it was not Mary

~ Phagan's hair. I have recently examined hai; taken from the head
of several persons, and have found tha?ﬂindividual hairs from the
samd individual differ as much in shape as the haif given me by
Mr, Dorsey." .

The State will éhow. in oppqsition to this ground of the
motion, the entire evidence obtained by the State from Dr. He. F.
Harris, and the State contends that in no view ofthe facts de-
veloped under the law does this constitute any grouwnd for a new

trial heing granted,

The contention of the State was;rundef the evidence adduced

_ as shown by the brief of evidence, that tlis was the hair of Mary
Phagan. The State now insists that the evilence adduced warranted - ”
the contention that it was the hair of the déoeaeed,.and the State

_did not ask the question of Dr. He. F. Harris because the State - .
was fully epprised as to the fact that said Harris' evidence

‘oould not have any probative effect,

T
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The said Harris was sworn, as the record shows, long after
counsel for the defense had cross examined Miss Grace Hicks, ap
shown by the record, and the State submits that the record itself
shows that counsel for the defense are shown by this record to

have been lacking in diligence in reference to the subject mat-

ter involved in Ground 1,
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BROUND 2,

_;Ihg#state oontendé that the record of questionsand-answers l
.given under Ground 1 and the other evidence contained in the
brief of evidence approved by the court when the motioﬁ for-a

_hnew trial was-hadrjahows that the evidence of Miss Jimmie -May-
field, as referred to in Ground®, is merely cumulative. In no‘r
“evehf“ihinli:a_henlxriali%c—granted—becaueé‘bf:ihfifEQIaiﬁzé.* ]
Under the rqpord, even if at all material, it is not of suf-’
ficient materiality to produce a different result upon another‘
trial of this case, if it should be granted.
' Frequently during. the trial of the case, Mre Reuben Re
- ~”f‘4’*‘ Arnold statqd-that the defenae .were putting onAthe stand and
i F,__._____aaking_nnr&ain_questions-ot:ail—the—lad%oa—omp%eyod—&n—thv

National Penoil Gompany'e plgge of business.

. R
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For one illustratlion of such a statement on the part of

. Fapdsenf-
Frank's attorney aforesaid, see—pe—Zfillews_—the—steonesrapigrty

"Fo:.nnnshe:>¢lluhx:atio¢h 866 pe 2984 of the report, where
the witness,fir the defendant, Miss Corinthia Hall, waes asked:

| "Now, I will ask you a question that I am asking every lady who
—— ——————works—on the fourth floor. Did you ever me®t Mr.Frank at the

‘ factory, or at any time or place, for ,any 1mmo§;i‘55;bose.

For another illustration, see Pe 2986, where the witness,

Miss Ida Hayes, was asked by Mr. Res®®r, "Now I am going to ask

you & question that I am asking every lady on the fourth floor.

Did you ever at any time or place meet Mr. Frank for any immoral

purpose whatever, down in that office or anywhere else?"

L

The State submits, in view of the fact that Barrett was the
State's witness and Grace Hicks was the State's witness, and both
had testified earlier in the case and before the defendant intro-
:duoed his evidence with reference to halr, and inasmuch as it
is saown in Ground 2 of the extraord inary motion for a new trial
that the witness Miss Jimmie Mayfield was an employee of the
National Pencil Company at that time, that the defendant, and his
- counsel, show an absolute lack of diligence in not making inquiry
of Miss Jimmie Mayfield and all other emplgyeeetin that factory.
“with referenoe to this hair. ‘and the Statﬁ 1naists -thot—had this — = .

“been & very material queation 1nvolved, that said counsel would

‘have made diligent inquirye. Counsel for defendant, Frank, were
__put upon notice, when they sought to show by Barrett that the

hair was identified by a wiiness, viz; Miss Magnolia Ilennedy,
»1n§£9§u9qgwby_;hqﬂgatendant—srankrfaa—to‘what;the‘stato expected

to showe The diligence of counsel for the defendant iﬁ reference

to this-hair is—well 1llustrated by the fact _‘Efﬁt , N0 twithsta.nd-

1ng this evidence of Barrett, ‘gﬁi teetified in behalf ofthe . s
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State, thet Magnolia Kennedy, the defendant's witness, saw the
hair, they failed to ask any qugstion,wjith reference to thq
identity ofthis halr, and the State could wi%th much more show
of plausibility contend that because counsel for Frank did not
agk their witness this 9uestion when they knew, or ought to have
knovm by diligent inquiry, that she could probebly identify the
hair as being that of Mary Phagan, that said attorneys for Frank
were suppressing material evidence, than can said attorneys,:ap
they have done in the first ground of this motion, assert that

the State was suppressing material evidence, when the State failed

@AY N 2

t0 ask Dre Ho Fo Harris about said hair, or when the said He Fe

 Harrie refused to volunteer & statement to tﬁe effect that he
could not tell whether it was her hair or not.
The State contends that the Binding of the hair was not
relatively very material, there being other and more important

facts showing that the murdered girl met her death on the office

“
*
4
3
‘
{,’ .
we
¥

—— floor, occupied by Leo Ms Frank, viz, the evidence of the blood

ot




o PP

aln

R

sy
e

il

¥
_ﬁ,
%
|4
&
P
%
e
¢

R e il

ki

=i

" BROUND 3.

‘In answering Ground 3, the State atbaches-e—sopy=of an
affidavit executed by lMrs, Cora Falta, whioh in itself amply

disproves the contention of the defendant. The statements with
reference to diligence in respect to this subject matter, as
set forth in response to grounds 1 and 2 in this answer, are

also likewise applicable to Ground 3, -
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‘GROUND 4o
With reference to this Ground, the same objection is urged
against the grarting of a new'trial, en herétofore referred to.
We submit thet-if a verdict renderéd after a trial lasting
approximctely thirty days, where evidence was introduced cover-
{Eg,tﬁs shown by the stenographer's report, seven large volumes,
and‘3.647 pages of legal cap paper, a voluminous record, can be

upset, - where the same has been rendered by a unanimous verdict

of the jury, as shown by the affidavits from all of the jurors

" A

as atached to the motion for a new trial made by defendant, Leo —

M, Frank, and to which said affidavits reference is prayed, where

RELEE

saiu verdict was approved by the judge who tried saild case, and
thereafter affirmed by the Bupreme Court of Georgia, one of the

grounds of the motion for new trial being as to the sufficlency

of the evidence,- then verdicts of juries and judgments of courts
the
are not/binding and conclusive adjudications which they have here-

..\.:
b
i
:

;
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¢

tofore been supposed to be, and the trial is little more than

a farce,

e v

.

— This witness is at present in the employ of the National
Pencil Company.

The volume of the record iﬁfghown by the affidavit of Bass

Rosser, cLéy\nd&!hicﬁL&c/b%tﬁbhUU‘hG?\jn(’//“‘
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5, Replying -t<') parfaigraph 5 of the extramordinsry motion,
the Ste te, for answer, gubmits the following as being a complete
answer .and reason why no extraordinary motion under the_law_should
be granted on this ground, The State herewith sets out an effidavit

obteined of Albert lcKnight on the 2lst day of April, 1914, and
elso one obtained o1 the 16th day of April, 1914, yWwedAre as -

o
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Also the State submits as a complete answer, the affidavit of

f'Angué Norrison, and

“Aleo affidavit of R, L. Craven.

Also the Statp submits affidavit of E. H. Pickett,

Also the State submite the affidavit of W. W. Boyd taken on.
April 32nd, 1914. '
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The State submits that Albert McKnight has tok the
absoliute truth, and that no new trial could pqssibly, under tne
rules of law as 3:a£d down by the courts, be granted é;der the
showing made in ground 5 of this motion{/ The State submits that
Alvert McKnight could not trutafully change the evidence given
on the teial, snd would not do‘so, and that he never would have
made the false affidavit referred to in ground 5 except for the.
improper influences shown to have been exerted on him by agenteg

and representatives of the defendant Leo 1{. Frank,




g apons Lo
6., Referring to ground 6 with referehoq to the newly

discovered evidence of Mrs, J. B, Simmons, the Séate ghows that

~this constitutes no satisfactoyy ground for a new trial, because

first, this evidence comld noﬁ have been produced and would not

have wwewm produced a different result in view of the overwhelm-

f*"“"’_Tﬁé—aﬁa_ﬁiéﬁﬁﬁﬁéréncéﬂgfgfhé evidence that this gi®l was dead

not later than one-thirty o'clock, snd could not have screamed

at the time and place referred to by }Mrs, Simmons, Second, the

said ¥rs. Simmons is ghown by the following affidavits to be one

of the most disreputable and worthless characters that ever dis-

graced any community, The worthlessness, the lack of chamscter

TN P a YRt

»

on the pert of the said Mrs., J. B, Simmons, is shown by the fol-
lowing affidavits, QWW

¢
'(‘.

(James J. Green,)

(R, S. Ozburn,)

.

=

(Mrs, Willie ¥, Blacker,)
(c. H, Bpannon,)
(George H. Phillips,)
—T. 0, *;\ﬁk ew, )
(Isaac Whéeler,)
(J, P, MeGill,)
(James T, Mo ser,)
.(Jim Daly, )
(®. G. Patton,)

¢
- (B, W. Crump,)

——{Thos, Christian,) —
- (7. E. Street,)

. e "
—  (Wrs, JL~3.~Simmons,) W

(A, B, Williams) (Mrs, Simmons' son-in-law),
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The evidence &s to the general character of this
' v -

witness, W i3 sufficient answer to the

charge that the State did not introduce her, even if there

hed not been, as there are other reasons set out,
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-The State submlts, with reference to Ground 7, thet the same is

wholly insufficlent; the evidence set out as having been given by Mrs,
N A Neew LeruorF

Ethel Harris Miller and iagp ef@@b being merely cumuletive evidence;

the question of elibl heving been mainly relied updn by the defendant,

Leo M,Frenk, in the triel in whicl e wes convicted of tne offense of

murder.,

The Stete is informed end believes thet these witnesses ere non-
residente of the City "of Atlente, end nothrine is known es to tueir

cherecter, reputetion, stending, associetions or connections,

ile

The Stete is informed and helieves thet tie defendant, Leo M

~ e

Frenk, hes steted that he saw Mrs, Ethel Harris Miller on the day in

question, and can even rememver the crerscter end kind of dress in

which she was ettired; encd if this be true, it is en edditional resson
why the ground urqu‘s’houlc’. not be the begis for grenting tne motion

for e new trisl, ’
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The State, answering Ground8, submits that, under the law, the
fect that Dewey Hewill hes chenged, if such be the fact, her evidence
es glven on the triel of Leo M. Frank, would not bhe & ground for
grentinc tris extrsordinery motion, In eddition to th.e evidence piven
by Tewey Hewell, showing thet Leo M, Frank versonelly knew llery Phacean,

the decessed, the Stete introduces the evidence of J. M, Gant";, Book-

. M

keeper, who swore that Leo M, Frank remerved to him thal u.e seemed to

xnow _Eary pretty well, The State also introduced Ruth Roberison, a

WA g

o
—Wwitness—who swore iret Frank personslly knew lie deceased; elso the

testimony given by e witness nomed W, E, Turner, And the Stete there-

SR L

fore submits tret, if Dewey Hewell should testify otherwise on the

S )

trial of this case, it could in no wise produce = different result,

’\/,.Turner swore to having seen tae defendant insisting on speaking with

R T

llery Phegen et & Line when there were no otrer employees in ti:e room,
and intrudings his ettentions upon tie deceesed,
In enswer to the 2ilecetions in Cround 8, the Stele mekes refer-

ence further to the affidevit of Miss Carrie Smith, likewise fully set

out in Ground 9, c~ecoEPedewiuigioumiets—fobnrEy——

®
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Also, the affidevit given by Mrs. Meggie Nash, nee Griffin,
These aeffidevits estehlish the felsity of the claims as conteined

ound 8, and show in a measure the tactics pursued by this defend-

“ent in his effort to overturn the wverdict of cuilty.
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Ansyvering Ground 9 of the so-called extradrdinary motion of the
defendent, Leo M, Frank, the Stete submits, es e full snc complete
refutetion to the seid ground, even if it were otherwise gufficient
in lew to warrent the settincs aside of the verdict of guilty, es ren-

dered, the affidevit of Miss Ruth Robertson; e CWWL
BTt ta-irerotomabbeenicd, This said affidevit is supported by the

#. T. Robertson,

dffidevit of her father, fwaQRiOf-tiitiliniisioiieemw

JAS

LR ST A B

-,
>

4o a5 T

WY e

\
¥
b
@
.
¢
3

3
¥




.
i

YN e

TeREEY

2

Gwaenvs 9
Also with. reference to Ground 9, the State respectfully refers
the Court to-the affidevit of Mrs, Carrie Smith, and the effidevit
of Mrs, Wash, nee Griffin, CWAMWASR¥BAL~Aa~thie—enswer under Cround
8.
With reference to this Ground 9, es is insisted by the Stete with
reference to all of tne grounds conteined in this motion, it is submit-

ted thet the same does not vresent extraordinery situetions such es ere

S

=

contempleted by the law, and coulc not vossibly, in eny view of the

cese, he reasonebly expected to produce a_different result to that

@ ATIs e

which hes been obtained, nemely, trne verdict of guilty,
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To Ground 10, es e full end corplete enswer, in view of the lew
€onteinine with reference to éuch mnetters, trne Stete submits thet the
affidavit of Mrg, Memie Edmunds, nee Miss Memie Kitchings, is e full

and complete snswer to the sllecetions of Cround 10, M—efﬁde.pd.,t,,\
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-Aé Wto Vc;iround 11, The.Stete insists that the seme does not con-
stitute sn extreordinary situstion such es is contemglated srell exist
before the Court shell set sside ® solemn verdict rendered unanimously
by e jury of twelve, where tine verdict is evproved »y t.e triel judge

end effirmed by the Supreme Court. Under the law, even if the Wwitnees

referred to, nemely, lMiss ierie Korst, hed repudiated her evidence,

the Court could not grant the movent this motion. Thie affidevit.of

Miss Merieﬁxarst——iffelso supported by tie efficdevits of Miss Nellie

Pettws end Miss Lillie Pettus, 4s e metter of fect, however,

fendent hes wiolly end totelly misrepresented tte facts, es is shown by-

three affidevits voluntarily si ned by iiiss Marie Marst, Seid affi-

devits of Miss Karst and the effidevits of Misses Wellie and Lillie

Pettﬁs, 8 0 94
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As to Ground 13: The state suomite thet, et best, tuis ervidence,

if true, is merely cumuletive, The plee of alibi constituted, es will

e

be .seen by reference to thre brief of evidence filed in this case,
ebout the only defense set up by Frank, tune defendant, en<d numerous
witnesses were introduced alons thet line, Among o;;‘ner alibi wit-
nesses téstifying to elmost the same state of fects to which in tais

ground it is said Pardee and Green will testify, wes Miss ielen Kern.,

AT A

Eeven the testimony, rowever, of Miss Kern, end tae evidence tere re-

ferred to, waicn could be on enotier triel shown trnrourr Perdee end

Green, was not in confoxrmity with the stotemeants ~ede by Leo M, Frank,
the defendant nimself, es will be hereinafter shown, In the brief of

evidence on the original triel, ¥raax iLs shown to have stated, as will

ERRT R S v S A A g bl

be seen by reference (o tne Stete's "Exiibit BY-— thet he wes still et '

eI

lhe Wationel Pencil Comopeny's plece of business os laste es 1:1C p.m,,

.

when he went to dinner, Trenk wes suvown to be wonderfully eccurete

» With ficures, end says, &s will be noled by reference to kis statement,
. 2,
in which he says th:et Mery Phegen ceme into the factory between 12:05

end 12:10, meyhe 12:0’%’555.@ stetement beinc conteined in the Statets:t

"Exhibit B,"; and when he says that he locked the qoor of the rencil

fectory at 1:10. This was & metter of vitel importance to Frank, and 7

if what he then said was true, then h1ie coa not heve been at the cor-

ner of Whitehall end Alabama Streets, either at the time Miss Kern

swore he was, or at 1:03 and 1:04, when Pardee ana Green are glleced to

—sey We Was., On the trial of the cese, theState endeavored to.intro-

“duce the evidence given by the defendant, Frenl, himself before the

98 Coronor's jury, when inquiry. was Being made by that Court into the

question as to how Mary Phagan came to her death. Astute and learned

~—————counsel Lor the ”def'eﬁ&éﬁf:_iﬁ"rani: “then end there objected to the intro-
duction of seid statement, and the Court, the same being an ordihary
proceeding at :law',v‘tl-len -and_.thgre rejected the same, . The State now,

B, ot o Z—

(




'on this 7extradrdinar:>/ motion; <say3 hO.Wever, thet 1t is nolning ‘but'
richt end propver thet tihe Court should we informed as to whal Frank
himgelf seid in the evicence on tre learing before the Coroner, es to
wnere he wes et the time Perdee e2nd Green now say they s‘fw nim et the
corner of Alsha=s end Whitenall Streets, On verse 00 of tiie slenocre-
pher's minutes of the Coroner's inquest, as reported by Harvey L.
Barry, Officiel Tleporter of Fulton Superior Coury at thet time, end as

filed, e&s required by lew, in the Clerk's Gffice of tiie Sugerior Court
1 3 1 iy

YT N ST

of Fulton County, the following guestions were pul by Coroner P.eul

B e

Donekoo, who was examining seid Le> M, Frenk at tiet incuest, end the

T

following enswers were c¢iven, viz: "g..hat time do you say it wes when

»

you left tie building? A.it micat iave been e trifle #7ter 1, two or

three minutes, four minuteg; it was a trifle et er 1," On vace 69,

A BTN

ocecur tire followins questions end enswers: "(,.hen you went out of

the office, 5 minuteg-sfter 1 o'clock, tell us where you went, just

o

e

what direction you took, etc,? A.I went up from the factory to Ale~-
oeme Street, went up Forsyth to Alabame, down Alebama to Broad and

Algbeme, end I think I ceught a cer there, .Q.,Do you remember the car

you cauzht? A.I think it wes a Washincton Street car. A1t eane
first? A.I don't remember which ceme first."
In connection with this elibi evidence, and in connection with

the evidence es given Wy Leo X, Frank before the Coroner's incuest,

and on the trial of the cese, the State insists that this evidence

quoted immedietely sbove, where Leo M. Frank s'ta{cfes et _tne Coroner's

i.n

-ne caugut the car at the corner of Broed and Alebama

% f g . . R s =3 .
Streets, 1s very materiel, in view of tié evidence now given, or said

to he obhtainable from Pardee and Green, that they saw him el the corner. '

of Whitenall and Algbama, It wi 1.11 _elso be observed thet, wh é’nﬂﬁﬁk ST

efter having sworn-as shove indicated on.the hearing before—tne Coro-

ner's Jury, s to where he boarded the car, and wrat oar he béarded,

e aa . R N
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changed these statements ‘on the trial, -and sald, as will be seen
by reference to page 3301 of the stenographer's report; "I cpnt;
inued on up Forsyth street to Alabama and down Alabama to White-
hall, where I waited a few minutes for a car, and after a few
minutes a Georgia Avenue car came along, "etc. There was good
reason for the change; first, Whitehall street was a more popular
thoroughfare; t-e corner of Whitehall and Alabama Sts., is one of
the most congested streets in the City; more people by far catc h
care there than do at the corner of Broad and Alabama, where

‘Frank said when he was sworn before the Coromer's jury he

AT ST

caught the car; and he also swore th%t he caught a different
car, namely, the Washington Street car, instead of, as he stated
on the trial of the case, the—Georgia Ave. car.

The State insists that it would be a futile consumption of
time to split hairs about a proposition of this kind, when the

said ‘Leo V. Frank is convicted by the records out of his own

R aca TP S b

mouth of having deliberately falsified, either when he was sworn

Ho-was and under oath before the Coroner, or when he was under

s ST

oath on trial for his 1life before a Jury.

The State submits that t e late hour at which this cumulative
evidence is produced is of iteelf sufficient reason, as is
recognized by all courts, for refusing to set aside this verdict

But the State fortunately for the truth and in the interest of
justice has a voluntary repudiation of defendants claims on
the part of said Pardee in the shape of a duly executed
affidavit whioh will be shown and the State alleges that saild
witness approached L. 2. Rosser 8r., Atty. for Frank and asked

said Rosser to let him withdraw the affidavit here introduced

by the defeass and before the sANE WAS Teud—fo

this hearing.
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As to Ground 13; The State% in snswer to this ground, submits
the evidence taken By"the defendant bhefore D.0,Smitl:, Commissioner
appointed by this Court, end elso ettiches hereto affidavits by Mary
Rich, which not only sbsolutely end completely refute the contentions,
but which, if true, show the policy end tectics pursued by this cdefend-
ent, Leo M. Frank ancd his friends in thelr desperation to set sside
tihe verdict of guilty; snd further show that the motion is not ade in
good faitn., 1In no view of the fects &s Lere presenﬂé&;should e new

trisl be grented., Ti
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The defendent has not stated frenkly et this time why he is so

enxiéus to proéure this evidence from Mery Rich,

Also the Stete, in responsé to this ground, submits en effidevit

of F. J. Wellborn, c—eepy—ot=mriei—rs—ao-T0r MW
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The absolute worthlessness of the evid;noe of MNre. J. B, Simmons,
as referred ‘to in Grbund 13 of the extraordinary motion, has
been dully disposed of in replying fo the ground dedicated alone
to a discussion of the evidence of the said Nrs. Simmons.

Also affidavit of James Conley amply refutes said charge
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In reply to Ground 14, the Stete says that, even if it be true
trhat the saia C. Burtis Dalton has chéhged his evidence as given by
him on the triel of ‘the originai cese, 1t would not he ground for a
new trhdl. Said Delton merely sustains Jim Conley., As = metter of
fect, Dalton's reciteals were denied by one Taisy Hopking, but Daisy
HopXkine wes ovgrwhelminsly impeached for generel bed cherecter, mueh
more effectively than the defense impeached Dalton for fenerel bad
cheracter, But in this connection, tne attention of tiie Court is
caelled to the evidence of ilerck, ;n unimpeacned witness for the State,
who testfied, as will be seen by reference to tie brief,'to a state of
facts poaitively~1mpeaching Deisy Hopkins, and susteining Delton's -evi-
dence, and tnus sustaining Conley, As & =atter of fact, the state
does not believe thet the said Dnltoh has recented tre evidence intro-

duced on the triel, &nd does not believe thet the said Leo M, Frank

will he eble to produce eny hone fide evidence to tie contrery.




As to Ground 14-1/3. With reference to this ground of the
motion, the State submits affidavits of J. M. Gantt
Also affidavits of Phillip Chambers, '

As a matter of faot, no one could possibly tell what the
number of the order wes on the order blank used in this case.
The State submits that the number, as developed under a colored
photograpﬂlc lens, is not 1018., as contended by, the defendant,
but is lﬂis, as shown by the affi@avitAof the photographer who -
took the picture, and tle only pictures which have been taken
of said nbte. The affidavit of the photographer will be shown
on—-the-hearing substantuating thie allegation. .__

Also, in refutation of this ground,“the State submits the
_affidavit of H. W. Oattis.

The State will show a properly certified copy of the ordinance

of the City of Atlanta, under which said Leo ¥. Frank and the

officials of the Pencil Company would have been amenable to pro-

:“.‘I.
b

secution for permitting papers like this to remain in the

basement.,

S o
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(As 0 the 15th Ground, ihile submitting thet the seme does not
constitute en extraordinary case, even if true, the Stete sgeys that
this grounad, emons other grounds, in view of the fects os shown by

o
the effidevit of Ivy Jones, which will be set out and shown to tre
-Court, shows the methods being vursued end the leck of rood Teith on
the vart of movent, and shows conclusively thet tue motion for o new

triel was not a hone fide motion filed upon newly discovered evidence, --

but wes merely & motion for tre purpose of delay. The [ olfetkddgmiio—

AT S

S=EIPOrems orCidevit of trne said Ivy Jones, wirg& fully disposes of

X L

the Rllecations made by tre movent?
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As to Ground 16; In anewer to Ground 16, the State oonte;I; '

- 1teelf with setting out a copy of ah original affidavit given by
¥iss-Helen Ferguson. ' ’

Under no view of this case, oculd this state of facts refer -

red t0 in Ground 16 warrant or juetify any—coﬁft"iﬁ“granting the
defendant a new trial. '

“«
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As to Ground 17, The State, recognizing thet the law is that &
new trial could never he grented upon the mere ground ?hat SOmE w{lness
sworn in a case has repudiated the evidenceriven on the stend, hes not
¥a§e‘eny creat efgort to locate>Jl E, Duffy, the witness referred to,
The law is that, before & werdict cean he set aside, tre witness repu-
dieting his evidence must be convicted of the offense of verjuny. The
Stete .asserts that Duffy has not only not heen convicted, but that no
effort wnetsoever nas ever been made to obtein his conviction, 1f tne

"law of tne lernd iz applied to the case of tre Stete aceinst Leo M,

\

AT 3T S

Frenk, convicted of the offense of murder in tuis case, as the Judres

TP S

and Courts have applied it in othier cases, this constitutes no ground

>t

for setting eside the verdict end grenting a new triel, even if it

should be true; first, becsuse, as e neket -proposition, no metter how

Rt L

meteriel the evidence mey heve heen; snd second, because the evidence

Sl T v

of J, E. Duffy was only meterial in impeeching evidence introduced by
tr.e defendent through e witness by the neme of Lee., Tiie Stete insists
thet the evidence of Lee itself, on its fece, was ridiculous end abso-
lutely so felse that no nonest jury could heve given credence theretoj\
qsnd the State insists that in no view of the fects witli reference to
Duffy's evidence, could Leo I, Frank expect & different result then o

verdict of gullty.

N
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Answer Ground 18, the State contents itself with éhowing the
general bad character of the witness referred, to, viz. Mre. — -
¥. Jaffe. This is shown "y affidavits of P. H. Orr, and J. L.

¥oore and Bass Rosser, also the affidavit of P. P. Cooper.

Thus it is, that when each one of the eighteen grounds of
this extraordinary motion are considered and measured by the
standarde set up by the law of the land, each one of them is

_seen to amount to nothing. And unless nothing added to nothing

WY S

makes eomething, a propsoition which the State submits is not
true, then there is absolutely nothing in-thia original 80~
called extraordinary motion. |
Respectfully submitted.
E. A. Stephens,
Hugh V. Dorsey,

"
‘ﬁ,
%
5
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[
¢

. 8olicitor General, Atlanta Judicial Circuit.

A

Filed in office this the 33rd day of April, 19l4.

John He Jones, D. Clk.




(STATES RESPONSE TO-ANENDVENT S 1,3,3, & 4. )

\
State of Georgia, () No. 9410.

Ve (). Fulton Superior Court.
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Lea . Frank. ‘ ()+ Extraordinary Notion for New

Trial.

GEORGIA, FULTON COUNTY. ‘ .

state of Georgia, answering the several amendments to the
extraordinary motion for:a new trial, as filed by movant, Leo K.
Frank, and taking them up-in the order in which they were
presented to the COourt, says:

l. As to the amendment claiming that J. W. Boozer, on the
afternoon of April 236, 1913, at about 4:15 o'clock met Jim Conle
on Peters street nedr Castleberry street; The State says that,
in the first place, the said Boozer is absolutely mistaken as
.to_the date that he saw sald Jim Conley. The State submits that
sald Jim Conley did see said Boozer on several occasions, and
probably the day before, and that the defendant, Leo. ¥. Frank,
was looking after, for the said Jim Conley, the payment of cer -
tain dues, which Jim Conley owed on a certain watch. The said
Boozer, themstate~submits, is not sustained by any other witness
80 far as this record shows, in his claim as to seeing Conley
at the time and place stated, and is flatly contradicted by said

Conley, who is sustained as to his whereabouts by.ﬂvey Jones and

»

other witnesses.
But the State submits that at besf, even if the affidavit of
the said Boozer should be true, that it merely amounts to

“impeaching evidence, insofar as Jim Conley isoconcerned, and

— 'T;uhd‘e‘rﬁzh'e'ﬁ'vffurnishéé_rfd “ground for setting aside the V?r,déﬂ,

|

I
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of guilty, as rendered against said Frank. This would be true,

‘even if the sald Boozer had contradicted the said Conley &s to

his whereabouts at an hour whioh would have rendered if impos-
‘sible for the said Conley to have aided the said Frank in the -

manner and form as\testified to by said Conley on the trial of
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the case of the State Ve. Leo V. Frank. As a matter of fact, the
sald Conley could havewgqsisted;tha,eaid#Leo“M¢wEra5k in the
disposition of the body of Vary Phagan, as testified to, and
have been seen by the said Boozer. In other words, the tes%imony
of the sald Boozer, even if true, a thing that the State denies,-
is with reference to immaterial matter.

2. Btate of Georgia, answering the second amendment says
that C. B. Ragedale has repudiated this affidavit, and insists |
that he was procured to swear to the falsehoods as contained in

the allegations as embodied in this amendment, and says that he

was pald money to swear as he did. The true history of this

transaction is well known to the agents of one William J. Burne,'i

|
|

I a5

—a deteotlve in the employ of Frank or some of Frank's friends,
who has been co-operating with the defense in getting up
evidence to overturn the verdict of guilty, and the particulars
of the transaction, the State alleges, were handled by one Lehon
an agent of the William J. Burns Detective Agency.

In addition to this, the said Ragsdale is absolutely unworthy

"
%
4
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of balief, being impeached, as the State will show, bythe
affidavite of many reputable citizens who knew the said Rags-
dale, in the counﬁy of Cherokee Btate of deorgia, where he — 1
formerly resided, and in the city of Atlapta, Also the State
says that one R. L. Barber, who is alleged to corroborate and
sustain the story as told by said Ragsdale, is a notoriously
worthless character, and the sald Barber's general reputation
for veracity is impeached By many affidavite, whioch will be
submitted on the hearing.— 7

In addition, the said Barber has absconded and cannot.be
found and the information given the officers and officials

of the State in control of the management of thio case 1o,

—

| —that the said Barber has mbsconded for the purpose of evading
+——punishment for the wilful and deliberate lies he has eworn in

conneotion with this transaoction, and the state alleges that . |-

the said Barbér was pald $100 to make said false affidavit,
submitted by the attorneys for the defeq@ant, Leo ¥W+—Frank.

7 “These allegations, the State will prove by affidavite to be
submitted herewith.

This will 1ilu3t:ate the/ggthods; the State is informed.

\
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and believes, being pursued and followd in reference to other

in behalf of the defendant, Leo. ¥. Farnk. The State will be

J

|
matters in conneotion with this extraordinary motion for new tri?l

|

I

able to show that this transaction is in keeping with other sim-
ilar transactions, viz, the Wincey incident and the Fisher 1nci-!
dent, not to mention other transaction in the course of +this |
case of less importance. Hence the State submits that under no
circumstances should a new trial be grantgd by reason of these t
perjured affidavite.

3, A third amendment embodies a claim on the part of the
defendant, set forth through affidavits signed by ¥rs. Vay
Barrett and her daughter, Nrs. Maud Balley.

It will be noted that the contention of the State originally |
was that Jim Conley was sitting in the area neaxr the elevator
down stairs. The State introduced the evidence of Jim Conley
to that effeot, and showed by mRs. Arthur White that a negro

man was seated exactly where Jim Conley claimed he was seated

;_ at abhout the time the murder was committed. Furthermore, it
was shown, by Tillander and Graham, two unimpeached white men,
that a negro man was sitting at the place wheee Conley
claime he was eitting, walting for the defendant, Leo M. Frank
By an abundance of oircumetantial evidenfe, the State was able
toshow a state of facts which the stéte submitted oorroborgted
Jim Conley in his evidence, but it remained for the defendaﬂt
himself to.produce in the affidavit of Mrs. Maud Bailey con-
clusive evidence that the negro Jim Conley was sitting at this
particu;ar place, as he contends. This said witness in her
affidavit, saye: "Deponent further says that when she entered
the pencil factory, that day, Jim Conley wad sitting on a boi

' ,,;_'ii;_mlemnmamvafam%e"e {5vator on the fizst floors . .|
__Deponent says she would not have noticed Conley but for “the fact

el

that he made a noise with his foot upon the box upon which he

was sitting, which attracted her attention and caused her to

look up and see him. "But The State insists that the affidavit
- of the said ‘Bailey, as to seeing Jim Conley there is unworthy
cf'belief, beoaueb the State will show that among the first peo-

(I N—

- (Afrfxﬂeguent for and examined fully as to everything that they knew

E about this transaotion wap thie eaid Ura. H%Egﬁfiili!LfEEEJEEL_J »
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———~—r::Frank;'was*OhAtrial, eVIdenoe was introduoed of a paper drawn

A«/f-f+4—hw —William Smith,‘attorney for Conley, who endeavored to have

{

| . court believe that she does know, then she was deliverately mak-

-did either of these women ever give any intimation of knowing

" to the crime, send them away to the uttermost parts of the earth

‘oulprit and murderer.

mother, Nrs. Nary Barrett. If Nre. Yaud Failey and Mrs. Wéy
Barrett, who was an employee of the pencil factory at the time

this thing occurred, really knew what she now would have this

ing misetatements as to her'knowlédge, and as the State believes
and charges, for the purpose of proteoting Leo ¥, Frank, who saw
the improtance of keebing the officers ignorant that Jim Conley
was where he saild hs was, and%here the State insistes he was.
The state submits that the contention of the defendant Leo.
W. Frank, as disoolsed by the affidavite of these two women, is
untrue. in addition to having the evidence of statements made
to the Solicitor General immediately followinﬁ the murder, the
State subwits other affidavits from reputable people, showing

that at no time, though the matter was frequently discussed,

any such fact as are now brought forward at the eleventh hour,
4. Answering the 4th amendment in reference to thé& claim of
Annie Yaud Carter '
First, the State says that Annie Vaud Carter is a worthless
character, unworthy of belief.,

' Second, the evidence, even iftrue, under the law could not
be heard on the trial of Leo ¥. Frank, under repeated rulings
of the Suﬁreme Court. The opportunity to defend the case by
this kind of evidence would open the door for all kinds of fraud

and enable a man with sufficient wealth to have some one confess

and then acquit, as is ébught to be done in this ocase, the real

Third, when the case of the State of Georgia, Vs. Leo M.HNHH

His Honor Judge Roa} previous to the trial, permit him to
remain hway from the Fulton County .Jail. Among other things

Conley alleged in his petition that the condition of ‘the oounty i

Jail wae -such that he could not be aafeguarded, and his interests

prected as they could be elsewhere, and in paragraph 11 of |

£
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- said paper, which was introduced on the trial of the original
oase,'haid Conley said, respoézng to said rule:
"ll. Respondent shows that through no fault of the County
Sheriff, a sufficient inside force of guards hagogeen provided
by the County Authoritiss, only one man being paid by the

County to guard twenty cell blocke distributed in twenty wings

and over five floors; that it is a phyeioal impossibility for
thie one man to keep up or even know what is transpiring on five'
different floors, or twenty geparate immense wall and stell
blocks, distributed through a large building; that with this ‘

inadequate force, which this Respondent is advised the Sheriff,
of this County has complained about, it is an absolute impos- '
8ibility for the best Sheriff in the world or the best trained
deputies to know ‘exactly what is going on at any and all times
or any reasonable part'of the time; that the keyé to practically
-éll of the cell blocks are garried by 'convicted criminals",

known as Fftrusties', whoturn in and out parties entering or

leaving o0ell blocke, and while they have general instructions
covering their duties, it is an impossibility for +the inside
deputy- to know whether each is discharging his dufy properly at
all times; that the food is prepared and distributed in the
County prison itself - -and praotidailylby'oonvicted oriminals,!
whose disregard-fgr law and primiple is written upon the orim-
inal records of this State, that owing to this condition men
have been known to saw through solid steel bars and oages and
escape to freedom; that it would be easy Zor any one to reégh-or
harm respondent or to poison him through his food, that the
'trusty turn key;' who are convicts can easily swear to admis-
. sions against the interest of this respondent, even though such f,
F—admissions “might not’ be made; that the friends of the Defendant
in thie case are allowed to pour constantly into the jail at all
‘hours of the day and up to a late hour of the night, and are 1n
.close touch with many of these 'trusty turnkeys', and 'truety
attaches! of the jail; that while a prisoner at the County Pzia

(-
‘ before hie transfer to the City Prison, a goodly number of

5 people were admitted to the cell bloakto talk with Respondent,

// ¥
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whose presence wag not requested of desired; that among those

v;sitora was one whqﬁ this Respondent has everyweason to

believe was working in the interest of the defendant; that

this party presented Respondent with sandwiches which this

Respondent did not eat, that this same party also offered to preT

sent Respondent with whiskey; that Deponent was threatsned with

physical harmwhils in the County prison to the extent of the

possibility of taking his 1life; that he was denounced as a liar,

relatlve to his testimony in thie case; and this Respondent is

sure w1thout the knowledge or through the neglect of the Sher1ff|

or any of his men, but directly attributable to the con-

struction physically ofgiheACOuntyfprisonfand—the~ina&qua$e—%ercq-

|

.allowed the Sheriff to oversee and care for it, that respondent I

‘matters as to make it appear that this disreputeable woman, Annie

is advised and believes that one of the parties frienily to the {

defendant is already priming himself to swear that Respondent

|

made certain admiesions while he was in the County prison, whichl

this Respondent did not make, and which téstimony will be false,(

but will be

this Respondent ."

. Biven, if given to help the defendant and damage

In this respect the State submits that the said James Conley

was a prophet, because the State will show by affidavits that -an

effort

was made to poison said Jim Conley, and they have,

|

|

through convicts, men unworthy of bvelief, so shaped and directed |

Maud Carter, who was convicted of highway robbery, did ge

such an admission from said Gonley, and the State insists

the

inoident, and that the whole thing is founded upon falsehood.

entire transaction is merely in keeping with the Ragedale

Fourth, the said Annie WVeud Carter, after making saild

t
that

affidavit, was, as the State insists, it will be able to show,

placed in hiding, where not only the State's officers and offl -

olals cannot see her or interview her with reference to the

1s being kept oconcealed from her own family, a circumstance which

the gtate submite in and of itself should-demand at—the hands—of |-

| matters and things %o, which she has sworn, but her whereabouts |-

B /9’5?
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this court a Judgment overruling and denying this application
for a néw triél, because the State insists that 1f the trane-
action referred to in this amendment was worthy of belief,
there would be no occasion or necessity for the said Annie Vaud
Carter to be spirited away and beyond the jurisdiction of the
Court, as the State is informed and believes said Annie Maud
Carter to be, and rendered inaccessible t0 the dfficgrs.
That the contention of the movant, Leo V. Frank, ls false
is furthermore ‘shown by a statement on tlLe part of the said
Annie Yaud Carter, made in the shape of an affidavit, in which
it will be shown that she made many contradiotory statments to
what is alleged by movant to have been the facts. o
""5. At the time of drawing this answer, the State is not
informed as to what notary attested said alleged affﬁdavit of
Annie Ifaud Carter. But the State says that the prosecution read
affidavits either witnessed or attested by C. W. Burke, alleged
to have been made by Ivey Jones, which the State insists is a !
' forgery, and furthermore, that the State insists that
.another affidavit witnessed by Burke, viz, the affilavit of
¥iss Ruth Robison, 1is .a forgery, and in this connection the
#add calls the attention of the court to the fact that one C. W,
Burke attested, not only some of the affidavits of the defen-
dant Leo M. Frank, but witnessed the affidavit of Dewsy Hewell,
who is in Ciacinnati, 0., and inaccessible, and likewise witnes;
sed the affidavit q{/g. Burtis Dalton, who is in Florida and
| 1inaccessible, and the —affidavit of Vary Rich was attested by
; Ce Wo Burke ‘
1

Wherefore, the State insists that the extraordinmary

L motion be overruled, as uqder no ocirocumstances could a different
result ‘obtain by virtue ofvany of the various oontantioné as
set up in either -the original orithe several amendments to the
original extraordinary motion for new trial. A

- ' jﬂgapeotfully submitted,

- T .-Ee. As Stephens,
’ ’ Hugh ¥. Dorsey, 8o0l. Gen'l.

filed in office this the 1lst, day of Way, 1914..
o s L John H. Jones, D €lk.
/20
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REPLY TO FIFTH AMENDMENT TO EXTRAORDINARY MOTION FOR NEW TRIAL

0000000

STATE OF GEORGIA, ()+ No. 9410.
Ve . () Fulton Superior Court.
Leo M. Frank. (). Extraordinary Wotion for New

Trial .

R

State of Georgia, responding to the fifth amendmeﬁ?Jto the
'extraordinary motion for new trial, as allowed on Vay 1, 1914,
says: A
1. With reference to the alleged newly discovered evidence
disc;oeéd in affidavit of-Georgia Denham, the State says:
The contention of the State was that Conley had assisted Leo
M. Frank in removing the body. Even if it should be ?ondeded tha

AT ML P

the said Conley had blood on his shirt, it would, the State

ineists, be another fact corroborating the State's contention

»e S AT
p

that said COnlay adsisted the real murderer of Leo ¥. Frank in
removing said body, and”in no event would it be a material fact,

if it be a fﬁct, showing that Conley had himself committed the

orime., —

o

The State introduced as a witness Holleway, an employee of th
National Pencil Company. Said Holleway entrapped and misled
the State in severgl partigulars. With reference to said Conley
and the shirt worn by the said Conley, the brief of evidence
shows that said Holleway swore as follows: "On Nonday morning I
saw Conley. Instead of being upstairs-where hs ought to be,

;J,&!Qgping,_he_waa,downwin_zha~sh4pp1ng~rgom;—watchtng‘the"detﬁﬁf;
tives, officers and repdrters. I caught him washing his shirt.
Looked like he tried to hide it from me. I took it up and-l&oked

at it _oarefully and looked like he didn't want me to look at it
at all", R

The State irsists that had there been any blood on said shirt

that sald Holleway undoubtedly would have seep’the same,

béoauae'hérsays he looked at the shirt carefully, Thslbr;efioff'

'_{<:L 5 - .
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evidence shows that said Holleway was thoroughly in sympathy
with the defendant, and hence the State insists that the affi-
davit of said Georgia Denham is shown by the record, through
fthe mouth of Holleway, who was really in sympathy with the
defendant, to be flase. As a matter of faég, the state says
that there was never any blood on said Conley's shirt. If therei
had been, said Georgia Denham would have immediately, being .
herself an employee of the Pencil Company's factory, have made 1
such fact known. !
Referring to the contention of the defendant Frank that Georgié
Debham knows that the hair found by Barrett on the lathe was |
not that of iWary Phagan, the State makes the same response as !

made to the first and other grounds of the original motion in

I
|
i
{
l

the extraordinary motion. Likewise the same response is made by
the State to the contention as disclosed in the affidavit of
Cora Lavender Leffeu. :

8., With reference to the contention in thie fifth amendment
that certain notes alleged to have been written by Annie Vaud
Carter show Conly to be the real murderer, the State says
that these letters were never shown to said Jim Conlsy and the |
State has not been apprised as to whether said Conley admits or
denies that he wrote said notes. The state, however, is con-
tentfsn this proposﬁtion to rest with reference to these notes
on the statsment.of Annie Maud Carter herself, as contained in
an affidavit introduced by the State, to the effect that whatevej
letters she did receive from said Conley.did not have the vile
and filthy language as contained in the nbtes set up by the mo -
vant Fraey, and the State insists that said noteé are forged i

and manufaotured by means of a conepiracy engineered by a convioj

- The State says that sudh contentions-as this are so utterly —
absurd that it is

in tﬁe Fulton County jail at that time, viz, George Wrenn.

3. The movant lasists-that the out on the drawszs of vary
Phagan, deceased, was "not with a sudden rip but deliberately
by one who must have taken,his own time in doing it."
Inecessary to ‘make answer thereto. The idea
that any man Qr'perqgn, bi merely looking at garments, ocould

‘4611 that, is absurd.

/22
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The q:ate insiste that this £ifth amendment does not contain |
a single extraqrdinary situation such as is contemplated by law
should exist before the golemm adjudication of a court and jury
should be set aside. However, the State denies the truth of ;acl
| and all of the contentions as set out In this fifth amendment,

and says that the manner in which the same is shown to have

been obtained, together with the length of time elapsing since

%‘ the'murder, all go to show that the claims are false.

N Wherefore, the State submits that under no circumstances

| should a new trial be awakded the said Leo W. Frank. :

fé E« A. Stephens, S
Hugh ¥. Dorsey,

S0l. Gene.

¥ lw

{ .

| Filed in offioce this the 8th day of Vay, 1914.

Ce Ho Brotherton, De Clks

>
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(ORDER OVERPULING EXTRAORDINARY
I ) YOTION.) °

! After hearing evidence and argument on the application of
!< Leo M. Frank, his extraordinary Motion for a new trial the

same is hereby overruled and denied.

s

. Nay 8th, 19014.
b : Benj. H. Hill,
- [ Judge Superior Court Atlanta Judicial.
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